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KanTonanno TYKWJIAIITBO YHCKO-CaHCKOT KaHTOHa, Buxah

NMHCTUTYT YCIIOBHOI OTITYCTA Y KPUBUYHOM
3AKOHOJABCTBY V¥ buX — pro et contra

Ycnosnu omnycm, kao kKpuuuHONpasHu UHCMUMYM, NO MUU/BERY MHO-
2UX aymopa, 3aHemMapen je y Hosujoj cmpyuroj jagnocmu. 060 ce nocedno pe-
@epupa na nac y buX, edje je osaj uncmumym maroe-guuie UOEHMUUHO 00pe-
hen yHazao HeKonuko OeyeHuja, 00K Cy ce KPUMUHATHONOAUMUYKe U Opyul-
meene OKOAHOCMU KOpjeHumo npomujenune. /la au je uHCmMumym yclo6HO2
omnycma npamuo me npomjene? Hyowcan je xkpumuuku océpm HaA YCIO8HU
omnycm, Kao HAYUH CycCneHoupara Kasmue sameopa. Paou ce o npeopaspeo-
HOM NUMAY 00 eCeHYUjaIH02 meopemcKoe, aiu, Hadacee, NPAKMUYHOZ 3HA-
uaja. Tum euwie, ako ce ysme y 003up 0a ce Ka3HeHa NOAUMUKA OAHAC YMHO-
2oMe usMujeHuna, me 0a npeosnaoasa Muulvere jasHocmu oa ce y eehunu
cayuajeea uspuuy bnace Kasme, H020Mo8o Kaoa makea bnasa xazuwa 6yoe us-
Oparcana y marvem oujeny (mpehuna unu norosuna). [la i je 08axeo pjeuterve
y OaHaurbum oKoIHocmuma onpasoaro? Aymop he, uaxo y kpahum ypmama,
Hacmojamu npukazamu 00HOC YAPAGHUX OP2AHA Y YUJO] je HAONeHCHOCMU 00-
pehusarve ycnoeHoz ommycma, HACHpam cyoa Koju je u3pekao npeooumiy
Kasny. [la nu ce Ha 08aj HAUUH Oepoeupa NPABHOCHANCHA CYOCKa npecyoa?
Heonxoomno je oa ce osaj uncmumym c60jom NPUMjeHOM YKIANA y MOOEPHY
KasHeHy NOIUMUKY, a c8e C yumem epuracHuje 3qumume 00 KPUMUHATU-
mema, u, ¢ Opyee cmpate, paou yHanpeheroa NpUHyuna uHOUgUOyanuzayuje u
pecoyujanuzayuje. Aymop je noxywao oa, npumjenom no3umueHoONpaeHo2 Kao
U Opyeux HAyyHUuxX mMemood, y CYMApHOM Npuxasy, npeocmasu pasioze 3d u
npomue nocmojehee pjewieroa UHCMUMYma ycio8Ho2 OMNYCcma y KpUeUUHOM
saxonooaecmsy y Bocnu u Xepyezcosunu, xao u oa de lege ferenda npednoorcu
oopehena pjewerva.

Kibyune pujeun: Ycnosuu otmyct; Kasma 3atBopa; Omosus; Pexabunnra-
nyja; MaauBuayansanyja.
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1. IIOJAM YCJIOBHOI OTIIYCTA

VYCIIOBHU OTITYCT MPENICTaBIba MPUjEBPEMEHO OTIYINTAmE Ca M3JpiKa-
Bama kasHe. OBaj mHCTHTYT motmue jom u3 XIX croseeha, m cBojy er-
3UCTEHIIM]y JYTyjeé UPCKOM MNPOTPECHBHOM CHCTEMY HW3BpIIaBamba KazHE
3aTBopa.’ ETabimpao ce kKao Taja MPOrpecHBHA Hieja 1a HHje MOTPeGHO
WH3UCTUPATU Ha HM3Ip)KaBamy KazHe 3aTBOpa N0 Kpaja, YKOIUKO Ce Yy4u-
HWJIAIl TIonpaBuo Beh, HAPOTHB, /1a My je MOTPEeOHO MOMONH y FHEroBOj
pecolnyjanu3aiuju — NymTameM Ha ¢1000y. Mucao BoinJba OBAKBOT pje-
mema OWIIO je yBjepeme Ja OBakaB IMOTe3 MMa W3y3eTaH CTUMYJIaTHBAaH
YYWHAK Ha YIHHHUOIIA.

Jlaksie, yCIOBHH OTIIyCT CacTOjU C€ Yy NPHjEBPEMEHOM OTIIYIITamy
ocyheHnka ca u3ApkaBama 3aTBOPCKE Ka3HE YKOJHUKO CYy HMCIYH-EHE OlI-
pebene npeTnocTaBke M UCIOMITOBAHU MOCTaBJbeHH ycioBU. Kana mcrek-
HE BpHjeMe yCIOBHOTI OTIIYCTa, Ka3Ha ce cMaTpa M3AP>KaHOM, OCHM aKo yc-
JIOBHO OTIIYIUTEHU HE MPEKPILIHU IIOCTAaBJEEHE yCJIOBE, KaJga ce OTBapa IH-
Tame HEeroBOr OMO3UBA.

Mopa ce yBaXXHTH YHI-CHHUIIA /1A je MpaKca MyIITama Ha YCIOBHH OT-
MyCT JJaHaC PeajHOCT y U3BpIICHY Ka3zHe 3aTBopa. OHa je yBejeHa peBo-
JTYNAOHAPHUM, T3B. OOJOBHAM CHCTEMOM, KOjU jeé CMHUCIHO AJEKCaHaap
MaxkoHaku — OpUTaHCKH ryBepHEp KazHeHe KonoHuje Hopdonk y Aycrpa-
quju. OH je 1837. ronune omoryhuo ocyhenunuma koju cy ce 100po Bia-
JIaJIA Ja TpHje KOHAYyHOT 0cio0ohema MpoBojIe BpUjeMe Ha ClI000/1u, Hu3-
BaH 3aTBOPCKHX 3MI0BA, U TUME ITOCTHTa0 BEJIUKE yCIjexe Y lUXOBO] pe-
coumjanuzanuju. O Tajga, na cBe J0 JaHac, YCJIOBHU OTIYCT j& He3aMje-
BUBH IO CBAKOI' CAaBPEMEHOI CHCTeMa M3BpIICHAa Ka3zHe 3aTBopa. Hermo-
CTOjae Mjepe MOIYT OBE MOJIUTII0O OM MHOTO Behw 3HIl, Y TICHUXOJIOIIKOM
CMHCITY, O OHOT' KOjH OKpY)Xyje Ka3HEHEe 3aBOJie, OJHOCHO YKOJIHUKO Ce
W3pa3uMo TMOMYT YyBEHOT rcuxoananutudapa Curmynaa ®@pojna — 3ug y
rnaBama (rcuxu4koj chepu 4osjeka) Behu je o1 CBUX 3WAMHA 3aTBOPA.
Crora, oapehuBameM oBe Mjepe 3HauajHO ce (uexcuOupa CUCTEM H3Bp-
Iema Ka3He 3aTBopa, Koju a limine, nerupa 6esnalie xoje 6u mocrojao,

! OCHOBHa KapaKTEPHCTHKA TOT CHCTeMa jecTe Ia je TpOIEC HM3BPIICHA KasHe Io-
IMjesbeH y HeKoymko (asa. V3Bpiieme ka3He mounme y camunu. HakoH Tora, cimjenu
apyra ¢dasza — 3ajenHHYKH OopaBak Ha pany, a m3oianuja mo Hohu. Y Tpehoj dasu, mpu
Kpajy u3zp)kaBama KasHe Moryhe je ma ocyheHuk Oynme mymreH Ha yBjeTHH oTmycT. OBe
Tpu (a3e OCHOBHA Cy O3HaKa MPOTPECHBHOr cHUCTeMa. Y jeIHOj BapHjaHTH TOT CHCTeMa
(T3B. HPCKU CHCTEM) jaBJba CE€ jOII jeqHA CTEIEHHIA: NpHje MyITama Ha YBjETHH OTITYCT
ocyhern Moxke noduTH cTaryc cioboamaKa, cTaTyc Koju My oMoryhyje mupe KOHTaKkTe ¢
BambCKuM cBujeToM.” — Bun. F. Baci¢, Krivicno pravo, Informator, Zagreb 1980, 420.

2 M. Ba6uth, U. Mapkosuh, Kpusuuno npaso, Ipassu pakyirer YHuBepsutera y Bamoj
JIymn, bama Jlykxa 2009, 370.
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YKOJIMKO OW Ce paJuKaaHO MpHMjeruBalie KazHe 3arBopa (obaBe3a wu3-
Jp>KaBama JI0 OCJbEAET ITaHa BbEHOT TPajarba).

VYCI0BHH OTITYCT, Ka0 KPUBUYHONPABHM WHCTUTYT, UMa JIOCTa CIIHY-
HOCTH C ycI0BHOM ocynoM. Haume, y 00a ciyuaja ka3Ha Jauiiema cioboae
ce CyCHeHayje, ¢ TUM LITO KOJA NPBOT MPETXOAW M3IpKaBame Ka3zHe 3a-
TBOpA, a KOJ IPYTOT Ce€ 3aTBOpPCKa Ka3Ha camo yTBphyje. HajoutHuja 3a-
jemHMYKa OJpEHMIIA jecTe HaJ30p HaJ yCJIOBHO OCyl)eHHM, OZHOCHO yC-
JIOBHO OTITyLITEHUM JIMIIEM, Kpo3 ojpel)eHo BpHjeMe MpoBjepaBama.

VY Ouhiy 00a MHCTUTYTa jecTe HaMjepa 3aKOHOJaBIa Ja OBHM pjelie-
BUMa yTUYe Ha JIMIE Ja OHO CaMO, CBOjUM IOHAIIAKkEM, TO3UTUBHO Jije-
Jyje Ha ocTBapeme 00je yctanoBe. MaHu(ecT MO3UTHBHOT MTOHAIIAKA T10-
jenuHIa jecTe ,,0mpocT™ yTBpheHe Ka3zHe KOJ| YCIOBHE OCyJle, YKOIHUKO Ce
HE W3BPIIM HOBO KPHMBHYHO JjeNI0 Y BPEMEHY IpOBjepaBama, wiu (He)-
y4HuHE JpyTe oapeheHe Mmjepe mim oOaBe3e, OAHOCHO MPECYMIIIja H3Ap-
’KaHe Ka3He HaKOH ITPOTeKa BPEeMEeHa YCIOBHOT OTITYCTA.

Spiritus movens oBakBuX pjellieiba je HaMjepa 3aKOHO/ABIA, TaYHH]E,
EETOBO TIpeABuhare 1a MojeJuHaIl CaM CBOjUM IMOHAIIAmEeM MOXKE MO3H-
THBHO YTHLATH HA U3PEUCHY Ka3Hy. Y IIPOTUBHOM, HENOCIYX CIIpaMm yT-
BpheHux o0aBe3a pe3ynTHpa aKTUBHPAKHEM U3pEUeHE Ka3He.

VYnpaBo nicuxonomku edekat OHo je BOIUIba HAIllleM 3aKOHO/ABILy /2
ce, Y MPONHCUBAKY YCIOBHOT OTITYyCTa, HE ONpEANjelH 3a 00aBe3HH Haj-
30p (KOjH, IPUMjEpHIIe, TOCTOjH Y 3eMJbaMa aHTJIOCAKCOHCKE MPaBHE Tpa-
auiyje), Beh /1a, arnesioM Ha CBHjECT MOjEAMHIIA, OCTABU MY Jia CBOjHM IO~
HaIlllakeM OJUTy4H KakaB he OUTH Kpajibu UCXOI.

VCI0BHM OTIYCT NpEACTaB/ba METOA 32 CMamEeHhe 3aTBOPCKE MOIyJIa-
L{je ¥ 3a NOCTH3ame LuJbeBa pexaOwintauuje. Y morieay oxpehuBama
1ojMa | IpaBHE MPHUPOJIE OBE Mjepe, He MOCTOjU cariacHocT. O4uTo /1a ce
NPUMjEHOM YCJIOBHOT OTIycTa ckpahyjy Ka3He 3aTBopa (CIMYHO amHe-
CTHjH U TIOMUJIOBAKY), &l KOHAUYHU UCXOJ1 y MOTJIEIy Tpajarba U3IpKaHe
Ka3He HajBUIIIEe 3aBUCHU O/ KACHH]eT MOoHallIamka 0Cy)eHOT KOjH je YCIIOBHO
MyIITEH Ha CI000Y.

3 Pecormjanmsanyja npeTnocTaBba ¥ 3axXTHjeBa NPHje CBEra aKTHBHO aHTAKHPArbe
CaMoT 3aTBOPEHUKA U EErOBY 3aMHTEPECHPAHOCT 3a BJIACTUTY CYIOHHY, HErOBY BOJbY H
KeJby 3a MclpaBaH kMBOT. CHCTeM U3BpLIEHa KasHe Tpeda Ja jaua TaKkBe WHULIM]aTHBE
camux 3aTBopeHnka. OTyza, ONMpaBIAHOCT pa3HHX Mjepa KojuMa ce [aje Bulle ciobone,
YKIJbY4dyje MX C€ y YNpaBjbame, JOMNYIITAjy Ce€ KOHTAKTU C M3BAH3aTBOPCKOM CPEIMHOM,
JIOMyIITa ce yrnorpeba JuTeparype, LIiTamIie, pajuja u Teneusmje. Mima nocra renikoha y
OCTBapHBamy pecolujannsanyje. VICKycTBO IOKa3yje Jia ¥ caMO U3BPILICHE OBAKBUX Ka3HH
MOXXE€ MOCTaTH KPHUMOTeHH (akTop, Ja Ka3HEHH 3aBOAM MOTY OMTH IUIOJHA CpeIHHa 3a
pa3Boj kpumuHanureTa. — Bun. F. Badi¢, 421.

83



A. Tynmuh, Uncmumym ycnognoz omnycma y kpuguunom 3akonooagcmsy y buX — pro et contra,
T'ogumimak [pasHor ¢akyarera, roquna IV, 1/2013, ctp. 81-99.

[Toctoje pacnpaBe y morieny mpaBHE MPHUPOJE OBOT MHCTUTYTA. Huje
jacHo Jia M ce paau O MOceOHO] KPUMHHAITHOMIOIUTHYKO] MjepH KOjOM ce
nojicTHYe A00po Biagame ocyheHuxX juia, 0 KpUBHYHONPABHOM HHCTHU-
TYTy KOjH ce TH4e oJpehiBama Ka3He 3aTBOpa, MM O TIEHOJIOIIKOM HHCTH-
TyTy (Y BE3H ca M3BPIICHEM Ka3HE 3aTBOPA).

VY npomujemeHNM KPUMHHATHONOIUTHYKAM OKBHPHUMA CaBPEMEHOT
IPYIITBA, TIje ce Ap’KaBHU HM3JallM 32 3aTBOPCKH CHCTEM HACTOje yCKIIa-
JIUTH C MaTepHjaTHUM CPEACTBUMA 3ajeHHLIE, YCIOBHH OTIYCT IOCTaje
Hapo4HTO 3HaudajHa (a3a W3BpIIEHA Ka3HH, Y TOj MjepH, Jla Ce IMOWCTO-
Bjehyje ¢ anTepHaTHBHOM KPUBHYHOM CAHKIIHjOM (CIIMYHO YCIOBHOj OCY-
I ca 3aIUTUTHUM HaA30pOM, WM MpoOalujd, pagy y jaBHOM HHTEpeEcCy,
kyhHOM 3aTBOpY W Jp.), Ta ce 3aTO YBHjeK IMOCEOHO moMumbe y MmelyHa-
POIHUM JOKYMEHTHMa KOjU C€ OJHOCE Ha alTepHATHBHE CAHKIHUjE U IpyTe
Mjepe y udje ce U3BpIICHE YKJbydyje 3ajemnuia (T3B. community sanc-
tions).

Ha koHIy, To je W mocsbeaMila CXBaTama KazHe 3aTBopa kao ultima
ratio societatis, Ha HauMH Ja ce OBOM, Ka0 M HHU30M JPYTUX ajlTepHa-
THBHUX Mjepa, MOJEPHU3NPA CUCTEM KPUBUYHUX CAHKIMja Y I[jEJTHHH, a
CBE TO C IMJbEM Jia O ce 0jayao MPHUHIUI WHIUBHIYyalTH3aldje U HOBE
TEHJICHIIMjC V JAaHAIIHO] KPUMUHAIHO] TOJUTHIIM — HACTOjama J1a ce -
JbEBU KaXXihaBarma OCTBAPYjy IITO BHUIIE, KOJUKO je TO Moryhe, BAHUHCTH-
TYIIMOHATHAM MjepamMa, HaclpaM 3aTBapama WM JUIIeHka cI000/e moje-
JUHaIa.

Taj 3axTjeB moapa3syMujeBa CTAHO Cy)KaBambe OKBUPA CPEICTaBa MPH-
HyJle U HBUXOBY 3aMjeHy aJleKBaTHHjUM U e(pUKacHUjUM Mjepama, duja je
CYIITHHA Y MPEBEHIUJU U HEPEIPECUBHOM TpPEBACIUTARBY OCyleHUX Jn-
na.

2. YCJIOBHU OTITYCT Y KPUBUYHOM 3AKOHO/JIABCTBY VY buX

VYCnoBHM OTITyCT y KPUBHYHOM 3aKOHOAABCTBY y buX, y mpaBy Pe-
nyoimke Cpricke Moryh je ako je 3aTBOPEHHK HM3IpXKao jeJHY IOJOBHHY
Ka3HE 3aTBOPA, IIOJ YCJIOBOM Jia HE YYMHHM HOBO KPHUBHUYHO Jj€JIO TpHje
¥MiCTeKa Tpajama KasHe, 0K je TO HCTO M0 KPUBMYHHM 3aKoHmMa Deje-
pammje buX u Bocue u Xepuerosune moryhe u Hakos jense tpehnme.’ V

* M. H. Cumopuh, ,,0 HEKHM AaKTyeNHHM MHTAHMMA (YHKIMOHHCAEA YCIOBHOT
ormycra®, Ilenonouixe meme 1-2/1988, 103.

® Kpusnunn 3axon Pery6muxe Cprcke — K3 PC, Cyocbenu enacuux PC, 6p. 49/03,
108/04, 37/06, 70/06, 73/10, 1/12 n 67/13, un. 108, cr. 1.

® 1) Ocyljenn koju je M3APXKAO MOTOBHHY, T€ H3Y3ETHO OCYHEHH KOJH je M3IPIKao jemmy
TpehrHy Ka3He 3aTBopa, MOXKe OMTH 0CIIO0OleH H3apikaBama Ka3He 3aTBOpa MO YBjETOM
Ja He yYMHH HOBO KPHMBHYHO Jjesio TpHje HCTeKa Tpajamba KasHe (YBjeTHH OTIYCT). 2)
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K3 buX um K3 PC, oBo murtame moceOHO je peryaucaHo KOja KaszHe
IYTOTpajHOT 3aTBOpa. Y TOM Cy4ajy, OTILYyCT MOKE YCIIUjeIUTH HAaKOH U3-
IpxkaHe 3/5 ka3He, MTO UMIDIMIMPA Ja je Y 003up MHIUPEKTHO y3eTa Tpa-
BaHTHOCT Jjena 3a Koja je Moryhe n3pehu oBy Ka3Hy.

HyxuHa u3apKaHe Ka3zHe 3aTBOpa NpeicTaBiba (opMaiHy NpeTmo-
CTaBKy 3a YCIIOBHH OTITyCT JIOK MaTepHjaHH YCJIOB IPEACTaBJba ITOCTHUI-
HYTH CTETeH COIMjajiHe peajanTalrje, KOju KO OTHYIITama HAaKOH W3-
npxane jenne Tpehune, Mopa Outu u Behu. 3akoHH ce KOPHCTE CHHTarMOM
,,JI0OCE0HE OKOJHOCTH B€3aHE 3a JMYHOCT KOj€ YKa3yjy [la jé TIOCTHUTHYTa
CBpXa KakKikhaBama', ddje MocTojarke oMoryhyje mymTame Ha YCIOBHHU
OTIYCT HAKOH M3JIpKaHe jeHe TpehnHe nu3peueHe KazHe 3aTBopa.

Behuna caBpeMeHNX 3aKOHOIaBCTaBa yCBaja CTaB /1a j€ YCIOBHO OTITY-
mrame Moryhie caMo ako je 3aTBOPCHHK KyMYJIaTMBHO HMCIYHHO U Ma-
TepujarHu U GopMmanHu yBjeT. Hajehe 3akoHOmaBHE pas3imKe MocToje y
TOTJIe Ty JTy)KHHE Tpajara e(eKTHBHO M3p)KaHe Ka3He Kao MPETIIOCTaBKe
3a J103B0JbABALE YCIOBHOT OTITYCTA.

Jlok Heka 3aKOHOJABCTBA y OBOM IOTJIeAy mpeasulajy camo omhe po-
KOBe, 3axTHjeBajyhu MUHUMYM OopaBKa 3aTBOPEHHKA Y 3aTBOPY, 0jeAMHA
3aKOHO/IaBCTBa IOPE] TUX POKOBa NpeaBuhajy U moceOHe POKOBE 3a Of-
pebheHe kaTeropuje neNMHKBEHATa, OJJHOCHO TIOCEOHE POKOBE KOJ OCyIa 3a
onpehena kpuBuuHa njena. Bpujeme koje je morpedbHO a ocyheHu mpose-
Jie y 3aTBOpY Jla OM ce MOrao yBjeTHO OTIYCTHTH Kpehe ce yriiaBHOM O
TIOJIOBUHE JI0 BUje TpehnHe u3peyueHe Ka3He.

3ajeqHUYKO 3a CBa 3aKOHOJABCTBA, IOPEX OCTAJIOr, JECTe M TO Aa ce
MIPUMjEHOM OBE Mjepe HACTOje pacTepPEeTUTH 3aTBOPCKH CUCTEMH, YHja Ipe-
HAIy4EeHOCT KapaKTepHIIlEe IEHOIONIKE HHCTUTYIIHjE CBUX 3eMalba.

Ocyhenu Koju je u3aprkao TMONOBUHY Ka3HE 3aTBOpa MOXe OMTH 0cino0ol)eH M3apkaBamba
Ka3He 3aTBOpa aKo Ce 3a BpHjeMe H3/prKaBamba Ka3He 3aTBOPA HErOBO MOHALIAKE MONPaBH
J0 Te Mjepe Jla ce MOXKE OINpaBJaHO OYEKMBATH Ja he ce HAKOH OTIyCTa C W3ApKaBarba
Ka3He 3aTBOpa IIOHAIIATH NPHMjepPeHO, a HapouuTO Na Hehe YYMHHTH KpUBHYHA Jijera.
[Ipunukom oxmydnBama O YBjETHOM OTHYCTYy ocyheHor, y3eT he ce y 003up HWeroo
MOHAIIAkhE¢ Y TOKY HM3JpKaBama Ka3He Kao M Jpyre OKOJNHOCTH KOje yKa3yjy Ha TO Ja je
CBpXa Ka)KHaBama MocTurayra. 3) OcyheHn koju je uzapxao jeqny TpehuHy Ka3He 3aTBOpa
MOJKe OWTH YBj€THO OTHYIITEH YKOJHKO ITOCTOj€ YBjeTH U3 CTaBa 1 OBOT WiaHa M YKOIHKO
noceOHe OKOJIHOCTH BE3aHe 3a JIMYHOCT OCyhEeHOr jacHO yka3syjy Jia je MOCTHIHYTa CBpXa
KaxmaBama. — KpuBuunu 3akoH bocHe m Xepuerosune — K3 buX, Cnyowcoenu enacnux
BuX, op. 3/03, 32/03, 37/03, 54/04, 61/04, 30/05, 53/06, 55/06, 32/07 u 8/10, un. 44.
Can4HO je perynucaHo W y kpuBuuHOM npaBy Deneparmje buX. Bun. Kpusnunu 3akon
Deneparmje buX — K3 ®buX, Cnyorchene nosune @buX, 6p. 36/03, 37/03, 21/04, 18/05,
42/10 u 42/11.

" K3 BuX, un. 44; K3 PC, un. 108, cr. 2.

8B, Bunosuh, Kasna nuwersa crobooe, I'nac, bamwa Jlyka 1981, 318.
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3a pasnuKy O CYICKOT W MjemIOBHUTOT (CyICKO-aJIMUHUCTPATHBHOT)
MoOJIeJIa OJUTyYHBamkba O YCIOBHOM OTIIYCTY, KOjH TOCTOj€ Y jYAMKATypH
Ipyrux Apkasa, y buX je ycBojeH UMCTH aAMUHHCTPATHBHUA MOJEIN MOC-
TyNKa OJUTy9YrBama 0 0Boj Mjepu. [locTymak ce mokpehe Ha 0ocCHOBY MoiOe
ocyheHor smIa, a OIIyKy O TOME TOHOCH KOMHCH]ja TIPH HaUIC)KHOM MH-
HUCTapCTBY MpaBJe.

OBo je mpebadeHo oBaje u3 (pycHOTE pamu OOJbE MPETIICTHOCTH TeK-
cra. Y pany heMo yKpaTKo MpeACTaBUTH MOJEI OJUTy4YHBamba KOjU je TpH-
xBalieH y KpUBUYHOM 3aKOHOJAaBCcTBY y buX, Ha mpumjepy mocTymnka yc-
JoBHOT oTmycTa y bpuko uctpukty buX. Mutatis mutandis, oBakas moc-
TyIaK MPOIHKCaH je y 00a eHTUTEeTa, Kao U Ha HUBOY buX

[Moctynak ce mokpehe myrem monbe win Ha TPUjEISIOT YIpPaBHHUKA
Ka3HCHOIOMpPaBHOT 3aBoja. MoJi0a ce MOTOM J0CTaB/ba KOMUCH]jH, Y3 KOjy
ce TIpuJIakKe MUIBEHE Ka3HEHe YCTaHOBE Y KOjOj je 3aTBOPEHUK OOpaBHO.
KOMHCHja JOHOCH CBOjy OUIYKY y (OpPMH pjelierma U IUjeHu cibenehe
KpUTEpHje: PaHujy OCYhUBAHOCT, MOHAIIAKE Y 3aBOY, MAPTHLUNALHN]Y Y
mnmporpamMy Tpe€TmMaHa, HOTCHHI/IjaHHI/I PHU3UK OO YUNELCHa HOBOT KPUBHUYHOT
Jjena u HU3 JPYTUX KPUTepHja KOjU yKaszyjy Ha OCHOBAHOCT IpHjeiora
Wi Monoe.

Hate)xxHocT opraHa ympase, CXOJHO CXBaTamby MPOTHBHUKA OBOT MO-
Jenia, MPeCTaB/ba IeroBy Hajeehy cimabocT (IeTabHIje 0 OBOME Y AHjETy
contra ycJiIoBHOT OTITyCTa).

Ipso iure, mocTymak JOHOILICHA OIUTYKE O YCIOBHOM OTITYCTY TpE-
CTaBJba YIPaBHHU MOCTYIIAK y KOjeM OpraH yrnpase y 300pHOM cacTaBy O-
pebyje na nmu cy ucrymeme popManHe ¥ MaTepHjaIHe MPETIIOCTaBKe 1a Ou
ce MOIHOCHILY MOJIGe OJpeano yCioBHH oTmycT.”” MelyTum, 3a pasmuky
ox cucrema y CAJl, raje mocroju parole (probation) officer xoju namsupe
MOHAIIAKke YCIOBHO OTIYIITEHOI M KOjeM Ce OBaj pEeIOBHO jaBiba (YK-
paTko, BpIIY JIeTalbaH HAJ30p HaJl UM, &l UCTO TAKO AKTUBHO YYECTBYje

® Mocrymax mpen Komucujom mokpehe ce u 0yka 0 yCIOBHOM OTIYCTY JOHOCH Ha
OCHOBY MOJIOE OCyheHOT nHIa WM 4iaHa HEroBe YK€ IOPOIHUIEe WM Ha TpPHjeIor
YIpaBHHKA 3aBOJIa y KojeM ocyheHH M3/prkaBa Ka3HY 3aTBOpa, a y CKIaay ca 3aKOHOM O
M3BpIICHY KPUBIYHMAX CaHKIHUja, MPUTBOpa U Apyrux mjepa y bpuko Hductpukry bocHe n
Xepuerosune. — Bun. [TocnoBauk o paxy Komucuje 3a ycnoBru ormyct bpuko [ucrpukra,
Cnyocbenu enachux B/l BuX, 6p. 48/12, un. 4.

0y Oenepatmju buX, HamiexHy KOMHCHjy 3a YCIOBHH OTIYyCT HMMeHyje Bmana
Denepanuje buX. Komucuja mma npeacjeHuka M YeTHpU WiaHa M HUXOBE 3aMjEHHKE.
Nwmenyje ce ox npencraBanka BpxoBHor cyna ®buX, dexepannor tyxmnamTea, Dene-
pallHOT MHHHCTApCTBAa W APYTUX (elepallHAX OpraHa yIpaBe Yy YHjoj je€ HAIIEKHOCTH
rmocao conujanHe 3amTuTe. KoMucnja JoHOCH MOCIOBHHK O cBoM paxy. Ha muBoy buX,
CIIMYaH je NpuHIHI ypehema u popMupama KOMHCH]e, kKoja uMa npencraBanka Cyma buX
¥ MununcrapcrBa npasae buX. Mannar uiaHoBa je net roguHa. Komucuja je y cBoM paay
HE3aBHCHA.
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Yy BEroBoM NpuiarolaBamy KMBOTY Ha CIIOOOAM KPO3 CaBjeTOBame, I0-
MOh MpH MPOHANAKEHY 3aI0CiCHka UT/.), Y HallleM 3aKOHOJABCTBY HE MO-
CTOjH TakBa CIeUujau3upaHa ocoda, HUTH o0aBe3a CTaIHOT Haa30pa, Beh
ce, Kao IITO je UCTaKHYyTO, oYeKyje o ocyhennka na ce ,,cHahe cam™.

2.1. Ono3uBame yCIOBHOT OTITYyCTa

[Ipema ompenbama K3 buX, xoje cy cimuHe oaroBapajyhum omapen-
O6ama y kpuBnaHNM 3akoHnMa Penepanuje buX, bpuko ductpukra buX u
Peny6nuke Cpricke, OMO3UB YCIOBHOT OTIYCTa je o0aBe3aH, ako 3aTBO-
PEHHUK 3a BpHjeMe Tpajamka yCIOBHOT OTIyCTa YYHHH jEAHO WJIM BUIIE
KPUBUYHHX Jjjella 3a K0j€ My CyJl U3peKHEe Ka3Hy 3aTBOpa OJf jeITHE TOINHE
WA TEXY Ka3Hy.

QdaxynTaTHBHH OMO3WB MOTYh je ako 3aTBOPEHHK 3a BpHjeMe Tpajama
YCJIOBHOT OTITYCTa M3BPIIX jeHO WM BUIIE KPUBUYHUX Jjelia 3a Koje My
CyIl M3peKHe Ka3Hy 3aTBOpa 110 jeHe TOuHE. Y OBOM CIIy4a]y, Cy[ IIHjeHU
HHU3 OKOJIHOCTH — CIMYHOCT HOBOT KPHBHUYHOT JIjesia C PaHHjUM, MOTHBE
300T KOjUX j€ J[jeJ0 YYUEbEHO, OKOJHOCTH WU3BpIICHA Jjelia, Kao M HU3
IOpyrux (akropa oJ 3Hauyaja, KOjU Cy OMJIYYHH Yy OIjEeHH Ja JIi je OIl-
paBIaHO OIO3BATH YCIOBHHU OTITYCT.

VY cnyyajy omo3wBa, Cyn W3pHUYe jEUHCTBEHY Ka3HY NMPUMjEeHOM Of-
pemaba 0 oaMjepaBary KasHe 3a CTHIAj KPUBHYHHX mjera.’? JIHo kasme,
KOjy je JIMIE U3APKAI0 OCHOBOM PaHHje Ipecyie, ypauyHaBa ce y jeIuH-
CTBEHY Ka3Hy, C TUM J]a C€ BpHjeMe MPOBEICHO HA YCIIOBHOM OTITyCTYy HE
ypauyHaBa.

MeljyTum, cya MOXe OJICTYNUTH O] OBHX IpaBH/a HAa HAYWH Jla W3-
PEKHE Ka3Hy HEOBHCHO O] paHHUje U3pedyeHe Ka3He, YKOJIUKO Ce MPUMjEHOM
onpenaba o oAMjepaBamby Ka3He 3a KPHBHYHA Jjejia YYU-CHA Y CTHUIA]Y,
He OM MOIJIa OCTBapUTH CBpXa KaKibaBama, y3uMmajyhu y 003up Tpajame
HEHM3PKAHOT JIMjeJia paHuje U3peucHe KasHe.

VKOJIHKO je 3aTBOPEHUK Ha YCJIOBHOM OTITyCTy ocyheH Ha Ka3Hy 3a-
TBOpA JI0 jeIHE TOJIMHE, a Cy] OLMjeHHU Jla OTIIYCT HHje HY)KHO OII03BATH,
BpHjeMe YCIIOBHOI OTIIyCTa C€ IMpOJyKaBa 3a OHO BpHjeMe KOje je OH
MPOBEO Ha U3/IpiKaBamby HOBE Ka3He 3aTBopa. OMO3WMB YCIOBHOT OTITyCTa
HUje Moryh aKo je 3a HOBO KpUBUYHO JIjeJI0 U3peUeHa HOBYaHA Ka3Ha.

VY KkpaTkoj enabopaluju UHCTUTYTa YCIOBHOT OTIYCTa Y KPUBHYHOM
3akoHOAaBcTBY y buX, Ha mpumjepy llocnoBauka o pany Komwucuje 3a
ycinoBHM oTnycT bpuko [Quctpukra buX, kao u mpukasy npasuia O OIO-

1 K3 BuX, u. 45, cr. 1.
12 K3 BuX, wr. 53 u 55, cr. 1.
By3 buX, ui. 55.
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3uBy y KpuBuunowm 3akoHy buX, BUIJBHBO je IPOXKUMa-E pajia yIpaBHUX
oprasa ¢ pajioM cya.

[locraBba ce muTame yckina)eHOCTH y paay IpH MPUMjeHH OBE Mjepe,
JIBHj€ OCHOBHE IOJIyTe BIACTH, Ka0 M 3Hauyaj HUXOBOT yTHIlaja Ha 00MIu-
KOBame U caM OMTaK MHCTUTYTa KOjU 3aCUTYPHO MMa MpPBOpa3peIHH 3Ha-
4aj, a KOM€ ce, MaK, y CTPYYHHM KpyroBUMa TpHiaje Mallo 3Hadaja. Y-
paBo Ty Jie)kKe MHOTH apryMEHTH KOjH OCIOpaBajy mocrojeha pjemema y de
lege ompenHMIM YCIOBHOT OTIyCTa, ajli M OHU KOjH KaTErOPHYKH 3aro-
BOpaBajy noctojehe pjerieme, Wil caMo IMOCTOja-e OBOT HHCTHTYTA.

VY mornapprMa Koja ClMjelie MIMaMO HaMjepy KpaTKO MPUKAa3aTh pas-
jore ,,3a“ U ,,ipoTHB* TocTojeher pjemiema, OCHOBOM IOJIEMHKa KOj€ Ce
Bozie y momahoj MOKTPUHU U jyTUKATypH.

2.2. Pa3io3u Koju ONpaBaBajy MmocTojame YCIOBHOT oTiycTa (Pro)

Be3 003upa Ha cBa cpeicTBa U MOTI'YNHOCTH KOje CTOje Ha pacroJia-
ramy cyly NMPHIMNKOM OJMjepaBama KaszHe, CyJl MIakK Huje y MoryhHocTH
Jla yHaIlpujel TadyHO TMpeNBHUAN BpHjeMe Koje he OWTH HEeOomXoAHO 3a
OCTBapeme CBpXe KaxmaBama. 1a MOryhHOCT mocToju Tek y dazu u3Bp-
HIea Ka3He, U TO Ha CTPaHU YIpaBe Ka3HEHO-MONpaBHE ycTaHoBe. To je
TIPBH Pa3Jior KOjH OMNpaB/aBa IIOCTOjambe YCIOBHOT oTmycTa. ™

VY cpeaumTy naxme je ocyhleHO — 3aTBOPEHO JIMIIE, YKja Ce MPOTHO03a
TOHAIIAA Y TPEHYTKY JOHOIICHa Ipecy e, a Priori, ne Moxe natu.” bu-
TaH Pasjior, CBaKako, MPEJCTaB/ba M CTUMYJIAIMja 3aTBOPCHUKA, MPOJIH-
pame y BberoBy CBHjeCT M HAMETamhe CII03HAje /1a AKTUBHUM IMOHAIIAmbEM
MOXe CKpaTHTH OopaBak y 3aTBopy. OBO 3axTHjeBa akTHBHO Yyuerihe
0c00Jba 3aMOCIICHOT Y Ka3HEHUM 3aBOJIMMa, HAPOUUTO MICHXOJIOTa HJIH T1e-
Jarora, 4dju MOJYC ONEpaHIH Yy MPHCTYIY 3aTBOPEHUKY Kao II0jeIUuHILY
MoOpa TOYHMBaTH Ha HaMjepH Jia My jJaCHO MPEJOYH CIHUKY KaKO UCKJbYYHBO
0 ’heMy OBHCH JIy’)KHHA OOpaBKa y YCTAaHOBH.

OBaj NCHXOJIOIKY MOTHIAj NIOKA3a0 CE€ U3Y3€THUM Y MPAKCH MHOTHX
IpKaBa, alld IITO je OMTHHje, OWOo je TmpecyJaH y COIUjaHO] alanTaluju

Y B. Yejosuh, Kpusuuno npaso, locuje, Beorpax 2007, 320.

15 OcHOBHa je KpHMHHATHOIIOIHTHYKA H/Ieja KO OB HHCTHTYIIH]E [a ce AyJbUHA Ka3He
YCKJIaAUW C HampeTKOM YYHWHHMOLA Ha JIMHHUjU H-EroBa INpeojroja, Aa ce OH caM BHIIE
aHraXxupa 3a CBOjy pecolujaIn3alyjy, Te Ja ce npuje JeGUHUTHBHOT MyILITamba Ha cI0001y
MOJKE TPOBjEPUTH CIIOCOOHOCT 3aTBOPEHHUKA 3a JKMBOT Ha CIOOOIH. 3aTO ce U UCTHYE Y
MPONKCHMa O YBjETHOM OTIYCTY, Jla Cce paad MOTHIamba BIACTHTHX Hamopa ocyheHux
oco0a 3a YKIbYy4YHBahE Y PEIOBHHU JKHBOT Ha 100011, OCyl)eHH, 3a Koje Ce C OCHOBOM MOXKE
ouekuBatu Aa he ce Ha cimobomu mM0OpPO BiIagaTd W Aa Hehie BPIIUTH KPUBHYHA Jjeria,
MYIITajy Ha YBJETHH OTIIYCT. YBjETHH OTIYCT HPETIIOCTaBIba, ¥ TO je FHEroBa LEHTpaIHA
TOYKa, MPaBWIaH M300p JMYHOCTH KOjoj TpeOa NMpU3HATH OBy mpuBmierujy.” — Bun. F.
Bacic, 422.
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HaKOH ITymTama Ha ci1o0oay. CirjeoM Tora, ¢ IpaBoM ce Moxke pehu ga
j€ YCIIOBHH OTIIYCT NMPUMOPJHUjaIHA CTCIICHUIA Y I[jEIOBUTOj pexaOuiu-
TaIMjHu 3aTBOPCHUKA.

Henocrojame oBakBe Mjepe BehnHy MojequHana M3JI0KWIO Ou ayodo-
KHMM aroHdjama u Jenpecujama, rije Ou ce jacCHO HCKpHCTAIN3Upaia MUCAO0
,,OM0 OBaKaB WJIM OHAaKaB, YNHMO OBO WJIK OHO, MOj€ je Ja U3IAPKUM Ka3Hy
0 Kpaja®, mTo OM TUPEKTHO HApYIIMJIO CaB HAIMop APYINTBA Ja ce KPo3
Mjepe, MOMYT YCIOBHOT OTIyCTa, CHPOBENE pecolujann3anuja ocyheHux
JUIa Ha Haj0OoJpH MOTYhH Ha4WH, T€ UX ce, TOTOM, BpaTH Y HOpPMaJHE JKH-
BOTHE TOKOBE. 3arOBOPHHMIIM HJeje YCIOBHOT OTIyCTa YIIPaBO OBaj apry-
MEHT MOJMKY Ha MHjeaecTal 300T yera ce moTpedu meroBor MocTojamba He
MO3JKE ITPUT'OBOPUTH.

[open ucrakuyror, onpeljeHH MpaBHU TEOPETUYAPH OBAKaB CBOj CTaB
o0pasnaxxy HU30M XyMaHHCTHYKHX Pa3yiora, MPUHIUIIOM WHIUBHIyaJln3a-
[Mje — Hariamasajyhu ga HICMO CBHM MCTH, T€ Ja MHOTU 3aTBOPEHHIU y
KpaTKOM BpEMEHY MPOBEJCHOM Yy 3aTBOPY CXBaTe IITa CYy YUUHUIIH, U3pa3e
Kajame, U YIpaBo y TOME MpOHaja3e BEJIHKY CHAry, JKeJby U MOTHUBAIH]jY
Jla yHampujene cBoje kxuBoTe. Hagaspe, 3aroBOpHHLIN UjIEj€ YCIOBHOT OT-
MycTa HETUPAjy eTATUTAPUCTHYKO yUCHE O allCOyTHO] jeTHAKOCTH JbY/IH,
KOje je CBOj MyT Y KPUBUYHO IPaBO, Y OBOM CMHUCITY, IPOHAIILIO Y yUYCHY
KJIACUYHE IIIKOJIe KpUBHYHOT TpaBa. OBO y4yeme 3aCHOBAHO je Ha MeTadu-
3WYKHM, T1a YaK W TPAHCIEHJCHTAIHUM ITOCTYJIaTHMa, Yija HAyYHH OIICEeT
HE yBa)kaBa I10jeIMHIIAa Ka0 jeIHKY Ca CBHM CBOjUM CHEIIM(DUIHUM Kapak-
TepUCTHKaMa Koje Ta onBajajy ox apyror. [lojenuHar mocraje nmpeamMeTomM
rpyoor ayromaTu3mMa IpruMjeHe anicTpakTHe paBHe HopMme. Moxaa Haj0o-
Jbe Gr1030(hcKO TymMaueme OBaKBOT yuera Jao je XKan Xak Pyco, y ceom
njeny Jlyx 3akoHa, raje kaxe: ,,He mocroje jenHaku Jbyau, ad je Hy>KHA

jenHakocT Mehy Jbymuma“. ™

300r TOra, HEONXOIHO je Au(epeHIUpaT TaKBe O IPYTruX 3aTBOpE-
HUKA, CTAaBJbakbEeM y M3IJIe] MOT'YRHOCTH YCJIOBHOI' OTIYLITama Kao CBO-
jeBpcHe Harpaje 3a 100po Biajame. HaBepeHo ce ayTomMaTcku ofjpakaBa
Ha BUXOBO MOHAIAKE, YAME OHH TIOCTajy Y30pHH 3aTBopeHHIH. [lo3uTus-

18 Knacwdna mkona KpHBHYHOT IpaBa, Kpo3 CBOjé HAJHCTAKHYTHje TpeacTaBHUKe Te-
3ape bekapuja u Ancenma ®ojepbaxa, ¥ MOJ BETUKUM yTHIAjeM (HUI030()CKUX CXBaTarba
HOCHOIIa BbeMauKor naeanu3Ma, Kanra n Xerena, moynBaia je Ha MIPUHIMIIAMA ariCOTyTHOT
uHAeTepMuHU3Ma. CBa naxma Ouia je ycMjepeHa Ha KPHBHYHO JjeJI0 M KPUBHYHY CaHK-
Mjy. YurHWIaI gjesa, Jakiie Y0BjeK Kao UHIMBUIYa MM HOCHIAL] pajibe, OHo je MOTIyHO
3aHemMapeH. Hucy yBaxaBaHe Iu(epeHIHjalHe KapaKTepUCTHKE KOje Cy MOcTojaje KOA
ojeiMHalNa, Te ce OCHOBOM TOTa, CaHKIMja MMaja NPHMHjEHHTH jeHAKO Ha CBE W IO
UCTHM YCIOBHMa. Y [aHAIlbeM KPHBHYHOM ITIPaBY, OBO yY€H€, OBaKaB OOJIMK erajura-
pusma je HamymreH. O oBome, Buiie Buja. M. MutyruHoBuh, Kpumunonoauja ¢ ocrosuma
Kpumunanne noaumuxe u neronocuje, CaBpeMeHa agMuHucTpanuja, beorpag 1973, 50 u
najbe.
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HE TOCJbETUIIC HE OKOHYABA]y CE CAMUM YHHOM IYyIITamka Ha cI000/y, He-
ro CBOj¢ MCTHUHCKO YTjEJIOBJbCHEC MMAjy y BPEMCHY NpOBjepaBama, Kaja
YCJIOBHO OTITYLITEHO JHle Hehe YUMHUTH HOBO KPUBHYHO Jjeio, Hero he
HOPMaJM3UPATH CBOj )KUBOT, IOYICHO PaHUjUM HCKYCTBOM.

3Havaj yCIOBHOT OTITyCTa, KOjU MOpE] OMUCAHOT, MOApasyMHujeBa U
MHOTE JIpyre Mmo3uTHBHE eekTe (Mope/] MCHXOIOMIKH OPHjeHTHPAHUX KOjH
Jjenyjy Kao MHHIIWjaTHH, Ty Cy W APYTH, HIp. pacTepeheme 3aTBOPCKUX
crcTeMa KOju Cy CKYIH, oHeMoryhaBame T3B ,,KpUMHHaTHE MH(eKIuje
KpO3 HEMmoTpeOHO ayre OOpaBKe y 3aTBOPY WTI.) MPEMO3HAT je O CTpaHe
MeljyHapoIHe 3ajeqHHIIe.

[lojenuan TeopeTwdapw, ajy MOHAjBHINE MPAKTHYAPH, KOjH Cy 00aB-
JbAJIU TIOCJIOBE Y KOMHCHjaMa 3a YCJIOBHH OTITYCT, CMaTpajy Jla HaJUIe)KHE
KOMHCH]j€ Y MPOLEeCy OATYUHBamka O YCIOBHOM OTITYCTYy MOTY CBOjOM OJI-
JYKOM HCTIpaBUTH oapeheHe mpomycre cy/1a MPHINKOM OfMjepaBama Kas-
HE, KOju je y oapeheHuM cirydajeBuMa u3pekao (o BHXOBOM CTaBY) HUCY-
BHUIIIE CTPOTe Ka3zHe ¢ 003MpPOM Ha Jjesio U YUYUHHOLA WU HETOBY KpH-
BUILy, ¥ U3BPILIMTH CBOjEBPCHY pemnapanujy (mo y3opy Ha MOMHIOBAHE)
paHUjuM TymTameM Ha crobomy. C nmpyre crpaHe, OBO je MpenMeT Ipo-
THUBJbCHA MMOOOPHUKA MPOTHUB OBAKBOI' pjeriewkha. OHU y TOME BUAC Jie-
porupame MpaBHOCHAKHE CYJACKE Npecyie, Kao W JAEpPOTHpame CyACKe
¢dbyHKIMje ca cyaa, Kao jeIWHOT HOCHOIA TOT OBIAIITEHa, HAa YIpaBHE
oprane W mHUxoBe KommucHje. To je mocipenuiia yCBOjeHOT, YHCTOT aJMH-
HUCTPATUBHOT MoJieia JOHOIIeHka OIIyKe o 0BOj cTtBapu. Oxarosapajyhu
Ha KPUTUKY Kako Tpeba OUTyKy O YCIIOBHOM OTIYCTY BPATHUTH y OKBHpE
CY/ICKOT TIOCTYyTama, MOOOPHUIM aJMHHHCTPATUBHOTI MOJIENa UCTHYY a2
CYJIOBM HUCY CIEIHjaJIU3UPAHHU, MONYT 3aBOJCKOI 0CO0Jba U KOMHCH]jE
(ka0 manmaH ToM 0co0JbY), J1a y TIOCTIPOLIECHOM CTa/IMjy TpaTe Harpeaak
ocyhenuka. 3a 0BO, mope]| peJOBHOT NOcsia 1 00aBe3a, CyJI0BH HEMajy Bpe-
MeHa. CTUIa] THX OKOJHOCTH, CXOJIHO IbUXOBOM MHUIILJbEHY, OHeMoryhyje
CYJCKO BUjehie WK cyaujy mojeIuHIa J1a JOHECE KBAJIUTETHY OJJIYKY Kpo3
NpU3MY [TOHAIIaKka | IjeJIOKYITHE PECOIHjaIn3altje JIHIa.

Bpujeme mpoBelieHO y Ka3HEHO] YCTAaHOBU MOXE JIjelIOBATH Kao KpH-
MoreHu ¢axkTop. Pu3uk ox Tora moHajBUIIE MOCTOjU KOJ YYMHMIAIA JIAK-
MIUX KPUBUYHUX JIjeNa, YHjH J0JIa3aK Y KOHTAKT ca PEHUIMBHCTHMA HIIH
JIpyruM ocyheHUIIMMa 3a TexKa Jjelia, MOXKE JIjeJIOBaTH Ha HHX CTUMYJIa-
THBHO, y CMHCIY J1a Tpo(eCHOHANIN3UPAjy CBOje KPUMHHAITHE aKTUBHOCTH

YV zajemmmuxom mpojexty Casjera Espome u EBpomcke yHHje MO HA3HBOM
,»YHarpeheme MoryhHocTH yBOhema anTepHaTMBHHX caHKOMja y mpakcu“, n3 2009.
rOJMHE, Y OKBHPY alTepHATHBA Ka3HW 3aTBOpa, Ha MPBOM MjeCTy CE HABOAU YCIOBHH
OTIIYCT U FEroBa yjiora v 3Hauaj.
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WM HAayde HeKe HOBE BjCIITHHE WMCIOJbaBama KpuMuHatutera.'® 1 oBgje,
Takohep, YCIOBHU OTIYCT MOJKE JIjeloBaTh Kao KopekTus. Mako noHexie
pa3syMJbUBeE, KPUTHKE MHCTUTYTa YCIOBHOI OTIYCTa HHCY ,,lT0OWjeamie’.
TeopeTtruapu Koju OAPKaBajy MOCTOjarkbe U Pa3BOj YCIOBHOT OTIYCTa Kao
Ba)XaH PasJIor, mopes 10ca] Beh HaBelIeHWX MPEIHOCTH YCIOBHOT ITyI-
Tama ocyl)eHHKa, HaBOJE Jia YCJIOBHHU OTIYCT CMamYyje OIITPUHY Mpenasa
u3Mmely ycioBa y 3aTBopy U ycioBa Ha cinobonu. To 3Haum, Ja yCIOBHH
OTITyCcT 00aBsba M (YHKIIH]Y MTOCTIIEHATHE Mjepe, KOja je HEM30CTaBaH 0
KOMILJIETHOT TpeTMaHa ocyheHuka.

Jlakako, ocToje U MHOTH APYTH PA3Io3d KOjU OMpPaBAajy MOCTOjame
YCJIOBHOT OTIycTa Y opMu y KOjoj je MpHCyTaH y KPUBHUHUM 3aKOHHMA
Hallle Ap)kaBe, HO BehinHa TeopeTHyapa je cjoXkHa Aa, Mopell OYUTe MOT-
pebe mocTojamba OBaKBOT KPYIHjATHOT KPUBUYHOT WHCTHTYTA, TOTpEeOHE
cy oapeheHe uaMjeHe u aomnyHe. 300r CyMapHOCTH OBOT paja, ayTop HUje
y MOTYRHOCTH J1a C€ OCBPHE U Ha HHU3 JAPYTHX Pa3jiora KOju ONpaB/iajy OBaj
WHCTUTYT y HW3HeceHoj ¢opmu, Beh ce MOpao 3al0BOJEUTH H3NIarameM
OHHMX HajOWTHHUjUX W3 KOjUX MPOM3IIa3e MHOTH APYTH, a KOJU 3aXTH]eBajy
MHOTO IIUPY HAay4YHY eJabopanujy U eKCIUTUKAIIH]Y.

2.3. Pa3so3u Koju HE OIpaBIaBajy MOCTOjambe YCIOBHOT OTITycTa (CONtra)

Y Teopuju KpUBHYHOI' IpaBa, IMOCTOje CXBaTamka O HEONPaBIAHOCTH
MOCTOjamka Mjepe YCIOBHOT OTITYCTa, TOCEOHO Ha HAYWH U Y YCIIOBUMA KO-
ju moctoje y buX, y kK0joj BUIE TUPEKTHO YIIUTAKE W3BPIIHE BIACTH Y
Haje)kHOCTH cyaa. Crora, OBH TeOpeTHYapH OIITPO KPHUTHUKY]Y ajMHU-
HUCTPATUBHU MOJIEN KOjU j€ YCBOjeH y BEIMKOM Opojy 3eMaiba. Y TOM
Cliajarby WM MUjelIalkby HaJISKHOCTH YIIPaBHUX OpraHa U CyJCKHX, OHH
BUJIE HETHpame I[jEJOKYIHOr TpyJa yTBphHBama yUYUIHEHOT KPUBHUYHOT
Jjena, KpUBHIIE YIMHUOLA W CIIOKEHOT MOCTYTKA OJMjepaBama Ka3He, IITO
KapakTepHIle Iy)Ke KpHUBHYHE IOCTyNKe Kpo3 (haze ucrpare, TIIaBHOT
mperpeca WK XalOeHe MOCTYIKe, Ma cBe 10 (a3e M3BpIICHA CaHKIH]E.
Jennako Tako, Ta Heramuja ce OYHMTYje U Yy KpaTKOM YUHY CjeTHHIIC HaJ-

¥ Topen uyBenmx Teopermuapa kpummHONOTHje, Pepmuja u [apodana, koju cy y
KpaTKOTPajHHUM Ka3HamMa JMIIema c1000/e BUAjeNH ,,cCeMUHApe KPUMHHAJIUTETA®, y KpH-
MHHOJIOIIKO] TeopHju moceOHo ce uctuue ['abpujen Tapme, ca CBOjUM yd4emeM O Mpo-
(ecHOHATHOM KPHMHHAJILY U TEOPUjH O MMHTALMjH, 3aTHM aMepHiku KpuMuHojor Ca-
TEpJICH], Ca CBOJUM YYCHEM O HICHTH(UKALHUjH Kao y3pOKYy KPUMHHAIUTETa, TIje ce
T0jeANHALl MACHTU(HUIMPA C y30pUMa KOjU ra OKPYXYyjy. ¥ KOHTEKCTY CIIOMEHYTOT, HHje
TEIIKO 3aKJbYYUTH KaKBH TO Y30pH MOCTOj€ y Ka3HEHOIONPAaBHUM 3aBOJMMA 1 KaKaB j€ HH-
XOB YTHIIaj, MOCEOHO MpeMa MPUMapHUM JeluHKBeHTHMa. CTora, y4nHaK KOjH Y OBaKBUM
NpHIMKaMa MOXKe HMaTH YCJIOBHH OTITYCT, O/ HEMjepJbHBOT je 3Hauaja.

19 B. Bpam, Anmepnamusne mjepe u canxyuje y KpUSUHHOM 3aKOHOOAGCMGY U PAKCU Y
Bocnu u Xepyezoseunu, Ipasun daxynrer YHusepsurera y CapajeBy, Capajeso 2009, 100.
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JIe)KHE KOMUCHje Koja, HepHjeTKo, o oapeheHOM ayromarn3my ogo0pasa
YCJIOBHHU OTITYCT, YAME HETHpa CBE OHO IITO j& C BEITUKUM TPYIOM YBp-
heHo y kpuBHYHOM MOCTYTIKY. ™

Haunme, Hagne:xHe KOMHCHje W3BjEIITaj Ka3HEHOIOMPABHOT 3aBOJA O
ocyheHHKY W HEroBOM MOHAIakby Y MPaBHIYy CMaTpajy TauHUM, HE Oc-
Bphyhn ce Ha Wmera KpUTHYKH, He TpakehHn HeroBe €BeHTyaJHe JOITyHE
WM TIPEUCITUTHBAkE. YKPATKO, PyKOBOJCTBO Ka3HEHOT 3aBOJA HEPH)jETKO
j€ TO Koje MHIUPEKTHO mymTa ocyheHnka Ha cinodomy. HemorpeOHo je mo-
ceOHO MCTHIATH KOJIMKO OBA YMEHEHHIIA MTPEJICTaBIba IUIOHO TJIO 32 MHOTA
KOpYNTHBHA KPUBUYHA JjeJIa.

OcHOB oTyka KOMHCHja Hajuemhe MpeacTaBba CTaB Ja Cy 3aTBOPHU
MyHH, T€ Ja UX OBUM ITyTeM Tpeba pactepeTuTd. [Ipu Tome, HE Boau ce
padyHa 0 TOME KakBa Ce MOopyKa Iajbe MPEeKOOPOjHUM OTIYIITAmEM OCY-
hennka Ha cmobomy.

ITopen oBora, morpemiHa npuMjeHa ojpefada 3akoHa O W3BpPLICHY
KpUBHYHHX caHKNMja y buX, y mamjeny omoOpaBama MOromHOCTH ocyhe-
HumMa (OTIYIITake BUKCHIOM M jp.),”" Ha HAYMH 1a je OBaKBa MpaKca
MOCTaJIa MPaBUJIO, a HE U3Y3€TaK — Kao Harpaja u CTUMYJIAHC, Y3 HecelleK-
THUBHO YCJIOBHO OTHYINTame, I'py0O HapyliaBa eJeMEHTapHe IPHHIHIIC
KPHBUYHOT IpaBa.

Hcxon Tora mpencraBiba (OPMHUPAHO jaBHO MHIBEHE N1a Ka3HEHO-
MIONPaBHM 3aBOJIM MPEACTaBIbajy BHIIE OIMApalIMIITA, HETO WHCTUTYLH]jE
rIje ce U3BpILIaBajy KpUBUYHE caHKIMje. EO ipso, kareropuuaH je cTaB 3a-
TOBOPHHUKA OBUX KPHUTHKA JIa ce€ MOpa NpoHahn HauuH cy30Hujama 3710ymo-
TpeOe OBHX Mjepa, Kao M Ha4lH OTpaHuuemha y oapel)eHoM o0umy.

2 [TocspenroM peopMOM KPHBHIHOT 3aKOHOJABCTRA [HTAHHE YCIOBHOT OTITYCTa, MPeMa
HallleM MUIUbEHY, HHUje pUjelleH0 Ha 3a1oBoJbaBajyhm HaumH. Hamme, cnopHa je kpu-
MHHAIHOIOJIMTHYKA ONPaBJAHOCT pjelliemha MNpeMa KOjeM OJJIYKY O YCIOBHOM OTIIYCTY
nonocu Komucuja 3a ycimoBHHM oTIycT pu MUHHCTapCTBY MpaBJie, Kao U pjeliehe mpema
KOjeM Ce YCJIOBHU OTIYCT MOJKE J1aTH HAKOH IOJIOBUHE U3JP)KaHe Ka3HEe 3aTBOPA HE3aBHCHO
0J1 Iy’KMHE U3pedeHe Ka3He y KOHKPETHOM Cily4ajy. THM BHIIE IITO CMaTPaMo Jia ce CBpXa
KaXmbhaBamba He MOKe IOCTHNH KPaTKOTPajHUM OOpaBKOM y Ka3HEHO-TIOTIPABHO] YCTaHOBH,
Te y cllydajeBUMa y KOjiMa je CyJl H3peKao HIIp. Ka3Hy 3aTBOpa y Tpajamy O] HIECT Mjecern
JIaBaleM YCJIOBHOT OTIYCTa HAKOH TPHM Mjecela M3Ip)KaHe Ka3He 3aTBOpa CBpXa Kak-
BaBamba, a IMOroTOBO TeHepalHa NpeBeHIMja, y BehMHM ciydajeBa HHje MOCTUTHYTA.
CrndHo je u ca obaBe3ama ocyheHor Ha yCIOBHOM oTmycTy. [Ipema mocrojehem pjerey,
CyZL HeMa MOTYNHOCT Jla YCIOBHO OTIYIITEHOM HaMeTHe obaBe3e ocuMM o0aBese Ja 3a
BpHjeMe Tpajama YCIOBHOT OTIIyCTa HE M3BPLIM HOBO KpUBHYHO Ajeno. O oBome, Bulle
Bun. M. Mapkosuh, ,,AKTyesHH MpOOJEMH Yy CHCTEMY KPUBHYHHMX CaHKIHja U HHXOBOJ
npumjern y bocuu u Xepuerosunu®, Pesuja 3a kpumunono2ujy u kpusuuno npaso 112010,
160 u naswe.

21 Ymjecto cBHX, BHA. 3aKOH 0 W3BpIICIY KPHBHUHEX caHkimja y ®BuX, Cuyoctene
nosune @buX, 6p. 44/98, 42/99, 12/09 u 42/11, un. 89.
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Takohep, mojennHN MpaBHU MHUCIHA CMAaTPajy Aa apOUTPapHOCT y W3-
pHILIay HapyllaBa, MpHje CBEra, HaueNo jeTHAKOCTH JbYAU Npe 3aKOHOM,
3aTUM J1a CNa0KM WM MOTIYHO aHyJIMpa CBPXY KaKmaBama Kao jelaH of
CTy0OBa KpUMHHATHE MOJUTHKE W CBEOINe peakiyje APYIITBA Ha KPHUMH-
HayuTteT. Tako, y CIMYHUM WM MCTOBjETHHM TPWIMKaMa, jeflaH T0jeu-
HAaIl MOKe OUTH YCIIOBHO OTIYIITEH, a IPyTy He.

Hanase, HEZOBOJFHO TEOPETCKO M MPAKTHYHO ITTO3HABALE IPABHIIA
KPHBUYHOT IpaBa (y CHCTeMUMa TJije Y KOMHCHjaMa HeMa YIaHOBa U3 Mpa-
BOCYJHHUX OpraHa), I0CeOHO MEHOJIOTH]je, TIPEICTaB/ha 030UIbHY MPEIPEKy
Yy paay KOMHCHja YHjH WIAHOBU YECTO Y pa3MaTpamy MOJIOW CBY MaXKby
ycMjepe Ha TojeIMHala U ’beroBo MOHAIIake, a MOTIYHO 3aHeMapyjy yuu-
HBEHO KPUBUYHO JjeJI0 ¥ HBeroBe nocijbenuiie. TauHuje, KOMHUCH]je U eHH
YJaHOBH HE BOJE CE y CBOM pajay NUMerus clausus mpaBuiuma O CBPXH
KaXmaBamwa. [lojelMHN TIpaBHU TEOPETUYapH Y TOME BUAE M KPUMOTECHHU
¢dakTop GopMupameM cTaBa KOJ yYMHHIIANA KPUBHYHHX Jjeia mpHje ca-
MOT YHMHA U3BpIICHa, KOjH TJIacH ,,0p30 hy uzahm BaH, Tj. OuTH TymTeH™.

Jlpyru 3HauyajaH KpUTHYKH apryMEHT, MOpe]] OMHCAHOT MOJIea MOCTOo-
jama M caMor MOCTYIKa YCIOBHOT OTITYCTa, jeCTe BPEMEHCKH Ipar HaKOH
Kojer je otmyct Moryh. Ilpar on jenne Tpehune kazHe 3aTBOpa HAKOH KOjer
MOXXE YCIMjeIUTH OJUIyKa O OTIYIITamby, HPEJICTaBsba Irpy0d0 HErHparme
yTBplheHe u m3pedeHe ka3zHe 3aTBopa. HeormxoaHo je Taj MUHUMYM moanhu
HEIITO BUIIIE, A YaK U M3HAJ jeJHEe MOJIOBUHE U3/IpKaHe Ka3He, Koja je, 1o
ayTOpOBOM MHUIIJBEHY, IOCTaBJbEHA JI0CTa HUCKO. Pjememe mo yrieny Ha
ayrotpajuu 3aTBop (3/5 u3peyene kasue), 6u0 O6u 60Jbe U YMHOTOME OH
YUBPCTUIIO ONPAaBIAHOCT IMOCTOjama oBe Mjepe. CMamuiio 0 edexar He-
THpamba CBPXE KaKmhaBama, a y UCTO BPUjeMe 3a/IpKajio MO3UTUBHE CTPaHEe
YCJIOBHOT OTITyCTa.

[IpornioHeHTH OBOT yuema JIpKe Jia ce He BOJM padyHa o omreheHnma
W YYMHKY KOjH IPUjeBPEMEHO MyIITalke MMa mpeMa muma. OHHM MOoCTaB-
Jbajy jaCHO NMUTAE ONPABIAHOCTH TAKBOT M TOJMKOT YMameHha Ka3He 3at-
Bopa. Kako y nmocra xpahem BpemeHy o mpeaBuljeHOr mocTuhy IHIbEBE
pexabunuraliije, 3aTUM, Ja JId ¢ J00pO MOHAIIAmhe MOXKE y TOJUKO] Mje-
pu Harpagutd U ci. JloOpo moHamame je, y NMpaBWily, HEIITO INTO Ce
OUeKyje Off I0jeINHIIA, CTOTa j& TIOTPeNIHo MoAnhu ra U3HaA 3HadajHUjer
(akTopa MoIyT reHepaliHe IPEeBEHIHje.

Y HU3y NPUTrOBOpA, MMOjEAMHN IPABHU MUCIH MPOOIEMaTU3UPA]Y U TTH-
Tame HaA30pa HaJ YCIOBHO OTHYIITEHUM. Ham3op y KpUBHIHOM 3aKOHO-
IaBcTBY y buX mocCToju €KCITMIIMTHO KOJ| YCIOBHE OCY/IE 3a 3aIITUTHUM
HaJ30pOM, JIOK je KOJ MHCTUTyTa paja 3a omhe A00po, YCIOBHE OCynae U
YCJIOBHOT OTITyCTa, IOjeauHall mpenyireH cam cebu. OH, Tako, CBOjUM
MOHAIIAKEM ,,0JTY4yje” O €BEeHTyaJIHOM PEaKTHBHpamy H3pEUcHE Ka3He
WJIM OTIO3UBY. Y HEMOCTOjalky Ha/30pa HaJl YCIOBHO OTIYIITEHUM JUIEM,
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NOOOPHHUIM OBOT Y4€Hha, BHJE NPEBEINKY HETJIMTEHIN]Y Ap)KaBHUX Opra-
Ha. [lojenunan Hamymita ypelh)eHu 3aTBOPCKH CUCTEM, TJij€ jeé UMAo CTaIHH
Hax30p 1 nmoMoh cTpy4yHHX Juia (menarora, ICUX0JIOra) M OJ[jeTHOM OCTa-
je 6e3 TakBor BHIa MoMohH M caBjeTOBama. V3HHUMHO je MUCKYTaOWIIHO,
OBHCHO OJ1 KapaKTepy CBAKOT I10jeINHIIA, KOJIUKO OH CaM MOYKE JOBPIIUTH
YCIIjelIHO 3aMoueTH Mpoliec pexadunuTanuje, Te aa iu he ocjehaj cnobdone
KOMIICH3UPATH HEJOCTaTaK CTPyYHE 0c00€ MmpemMa K0joj je MOXK/ia CTBOPUO
MIOBjepehe W YMjU je YCI[jelllaH TPEeTMaH Harjo MPEKWHYT YCIOBHUM OT-
nycrom. C ipyre ctpaHe, HEONpaBAaH YCIOBHH OTIYCT JIMIIMMA KOje M0Yy3-
nano Huje HamycTria doli incapax (31ma Hamjepa) MoKe MpecTaBIbaTH MO-
HOBHY IIIAHCY 32 HOBO KPHBHUYHO JIj€JI0.

To 3HauM, Aa JMIle MYIITEHO HAa YCIOBHHM OTIIYCT, HA OCHOBY H3Bje-
Taja Ka3HEHONONPaBHE YCTAaHOBE, HAKOH M3JIacKa M3 Ka3HEHOIOIIPaBHE
YCTaHOBC HEMa HUKAKBUX OI'paHHUYCIba Yy IOIVICAY ECTrOBOIN IMMOHAIIamka
(u3y3eB OrpaHuuCHa BE3aHOT 32 W3BPIICHE HOBOI' KPUBUYHOT Jjeia) Koja
Ou MOTJIa MO3WTHUBHO YTHUIATH Ha HETOB MPOIleC peconmjanuzamnuje. Opa-
KBO CTame y IOTJIeIy U3BpIICHa YCIOBHOT OTITyCTa (IMUTAmke HaA30pa JIn-
11a) TIOCTOjaJIo je KOJl HAC A0 3aKOHCKHX M3MjeHa Koje Cy MpPEeACTaBbeHE Y
HapeTHOM IOTJIaBIbY.

TaxBa cutyanuja Ou ce MOTJia PHjEIINTH IPUXBATAKBEM pjelliemha Koja
MMajy MHOTa CaBpeMeHa 3aKOHOJIaBCTBa IMpeMa KojuMa ce ocyheHo nmie
Ha YCJIOBHOM OTITyCTYy CTaBJba IIOJ 3aIITHTHH Haa30p W Hamehy my ce
onpehene obapese, HIp. JHjeYeHE y oarorapajyhoj 3ApaBCTBEHO] ycTa-
HOBH, TocjehuBame oarorapajyher mcuxonomkor, mpoheCHOHATHOT WIIH
JPYTOT CaBjeTOBamba, IPUXBATAE 3aMI0CIICHa, 3a0paHa IpyKema ca ojIpe-
henum nuiuma, 3abpaHa mpuOJIMKaBama XPTBH, 3abpaHa mocjehuBama
onpehernnx Mmjecra u ci.”? OBa pjemierba MOCTOje Y MHOTHM EBPOIICKHM
Jp>kaBaMa Kao WITO je TO HIIp. y KPUBHYHOM 3aKOHONIABCTBY CIOBEeHHje,
Aycrtpuje, Byrapcke, Utanuje uth.

CnujenoM M3HECEHOT, a U OCHOBOM JIPYTHX IPHUTOBOpA KOjH OBjje
HHUCY CIIOMEHYTH, KPUTHYapd OBaKO Je()UHHUCAHOT YCIOBHOT OTITyCTa,
Npe/Iaxy Kpajiby PECTPUKIIN]Y Y MPUMjeHH (32 M3HUMHE OIpaBIaHe CITy-
JajeBe), WK MOTIYHO YKHUAAkhe 3a Te)Ka KPUBHYHA JIjesia TOMyT CUIIOBamba,
OpraHM3UpPAHOr KPUMHHAJA, TEPOPU3Ma, WINM KaTeropujama MOBPAaTHUKA,
Kao U y IPYTHM CITy4ajeBHMa TeKHX KPUBUIHUX Jjeria.

22 1. Mapxosuh, 65.
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2.4. HoBuje n3mjeHe 3aKOHCKHX oJjpenada Koje ce THIy YCIOBHOT OTITyCTa
y KpuBHYHOM 3akoHOJ1aBCcTBY @buX, PC u buX

Ckopujum m3MjeHama u pomyHama Kpusudanor 3akoHa @buX u 3ako-
Ha 0 U3BpLICHY KpuBHYHMX caHkuuja ®buX, yBexene cy oapehene Ho-
BUHE KOje MpeACTaBJbajy KOpak Hampujen y yHampehemy HHCTHTYTa yc-
moBHOT otirycta. M3Mjenama u qomynama K3 ®buX ysenen je kyhuu 3at-
BOp ca eNIEKTPOHCKHM HaI30poM 3a ocobe ocyheHe Ha ka3Hy 3aTBOpa 10
jenne roauue.”® OBuM je y kpuBHMuHO 3akoHomaBcTBO Menepammje buX
yBeZIeHa HOBa ajTepHATHBHA Mjepa Koja, mopen moctojehmx, cToju Ha
cXBaTamy Ka3He 3aTBopa kao Ultima rati0o Ha HauyuMH 1A KPaTKOTPajHY
Ka3Hy 3aTBOpa CyCIIEHAYje NpuTBapameM y Kyhu y3 eleKTpoHCKH Haa30p.
Tume je cucteM M3BpIICHa CaHKIMja oOoraheH, Mo yrieny Ha apyra 3a-
KOHOJIaBCTBA y KOjUMa EJEKTPOHCKH Hanm30p Beh myke mocroju, 3a jorn
jeIHy CYIUICTOpHY Mjepy Ka3HH 3aTBOpa, a CBe y IpaBily jom Behe xyma-
Huzanmje. M3mjenama 3akoHa 0 M3BpIICHY KPUBUYHUX caHKIMja y DbuX,
onpehen je moctymak m3BpIIeka KyhHOT 3aTBOpa ca €IeKTPOHCKUM Hall-
30pOM, KOjH, 300T CyMapHOCTH OBOT paja, Hehe OWTH JeTajbHO TMPE3eH-
TUpaH.

UzMmjenama y 3akoHY O M3BpIICHY KPUBUYHHUX CaHKIIM]ja, IPUTBOPA U
npyrux Mjepa buX, yBenene cy mjepe Hamzopa, 3a0paHe, OrpaHUuCHa U
jaBJbama HAIJIEKHOM OpPTaHy C IUJBEM NOMONH YCIOBHO OTITyLITEHOM JIH-
1y.” OBuM je y moreny penedunmcarma i yuanpeljerma HHCTHTYTa YCIOB-
HOT OTITYCTa JI0 CaJia HajBHIIC YYUHEHO, T€ c€ OMTHUM JIjeIOM OClamka Ha
OHO IITO CMO HABEJU Y KPUTUYKOM OCBPTY Ha HHCTHUTYT YCJIIOBHOT OTITY-
cta. Pjemema koja cy oBije yBeleHa ciujelle TpaBail KOju MOCTOjU TpH-
Mmjepurie y CAJT (probation/parole officer), ¢ 063upom Ha TO 1a ce yBOIH
00aBe3a YCIIOBHO OTITYIITSHOT JIa CE jaBJba HAJJICKHOM OpPraHy WIHN JIHILY,
KOje IT0TOM, HajMame jeJHOM y IIEeCT Mjeceld, Win demnhe, Ha 3aXTjeB yc-
JIOBHO OTIYILITEHOT, KaKO TO CTOjH Y 3aKOHY, noctaBiba Cyny buX, Komu-
CHjH 32 YCJIOBHH OTIYCT Ha HUBOY buX miu npyrom cyay y buX, undop-
Malujy O pe3yliTatuMa KOju Cy IOCTUTHYTH y TIPOIeCY W3BpLICHa YC-
noBHor otnycra. Cibeneha OMTHa HOBHHA Y OBOM 3aKOHY, jecTe yBOheHme
,00aBE3HOT YCIIOBHOT OTmycra™. Hamme, y morieay Ka3HU 3aTBOpa [0
JIBHj€ TOJIMHE, 3aTBOPEHHUK he HAaKOH M3IpXaHe JaBHje TpehuHe ka3He J0o-

2 3akoH 0 u3MjeHama u gonyHama Kpusnunor 3akoHa @enepaunje buX, Cnyocoene
nosune @buX, 6p. 42/11, un. 43u.

2 3akoH 0 HU3MjeHaMa ¥ JIoITyHaMa 3aKOHa O M3BpIIelhY KPUBHYHMX caHknuja y ObuX,
Cnyorcoene Hosune @buX, 6p. 42/11, un. 23-26.

% 3aK0H 0 M3BPIIEHY KPUBUIHNX CAHKIHja, IPHTBOPA H APYTHX Mjepa buX, Cayocbenu
enacuux buX, 6p. 10/12 u 100/13.
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Outu 00aBe3aH YCIOBHM OTIIYCT Y3 HCIyHEHE ycnoBa u3 wiaHa 44 K3
26
buX.

VY xopak ¢ pjememnma oapeheHuM y 3akoHOAaBcTBEMa (Demepanmje
buX u bocue n XepuerosuHe, uae M pjeuieme HopMupaHo y PemyOmuium
Cprckoj, Taje je oapeheH Haa30p HaJl YCIOBHO OTIYINITCHUM Ha HAYMH J1a
je oTmymTeHd y o0aBe3u 3a BpHjeMe Tpajama mpobariyje, jaBbaTh ce CBa-
Kkux 15 naHa MONHWIN]CKOj CTAHWIIM W OpPTaHy COIHjalTHOT CTaparka Hai-
JISKHOM MO MjecTy MpeOuBanuIITa, OAHOCHO oApeheHa je 3abpaHa Hamy-
mrama tepuropuja Permybnmke Cpricke u bocre m XeprieroBuHe 3a BpH-
jeMe Tpajama ycI0BHOT oTIycTa.”’

VYKpaTKO NMpeJovYeHrM M3MjeHaMa y KpUBHYHOM 3aKOHIABCTBY Dene-
pamje buX, PC u buX, yunmeH je BeMWKH KOpaK Hampujel y MOTIery
yHanpelhema HHCTUTYTa YCIOBHOT OTITYCTa y HallleM 3aKOHOJABCTBY, KOje
HHUCY MOTJIE JeTaJbHHje OWTH HM3JIOKEHE, HO M FUXOBHM KpaTKUM TO-
MHUBambeM WM yrnyhuBameM Ha BHUX, OHE Cy CTaBbeHe y (okyc u 3a-
CITyKY]y MaXXiy CTpyYHE jaBHOCTH.

[Topen mocTojehnx M3MjeHa yCIIOBHOT OITyCTa, UTIaK CMaTpamo Ja je TO
caMo JIMo Tpolieca yHanpehema OBOr OMTHOT HHCTUTYTa KOjU MMa BEJIUKU
pakTHIHYU 3Ha4aj. [loceOHO y mpakcu moTpedHO je ehrKacHO CIIPOBOANTH
W BHIIE 3aCTYNHTH yBeleHe m3MjeHe. [Ipu Tome, muciumo Ha kyhHm 3a-
TBOp ca €JIEKTPOHCKUM HaJ30pOM, KOjU CE IMpeMa HalleM caszHamy C€j1abo
WIM CKOPO HHMKaKo He mpuMjemyje. CBe oBo, SUmma summarum, uue y
MpaBIy XyMaHH3allije W3BpIICHa KPUBHYHUX CaHKIMja W yHampehema
ITEPHATHBHUX KPUBHYHHX Mjepa WIM CaHKIIWja, KOje 3aCHT'YPHO Ipe.-
CTaBJbajy OYNHOCT y TICHOJIOLIIKOM CMHUCITY.

3. 3AKJbYHAK

VYcnoBau oTmycT, 06€3 cyMmbe, MpelcTaB/ba U3HMMHO 3Ha4yajaH Kpu-
BUYHOIIpaBHU MHCTUTYT. Kao Mjepa umja mpaBHa nedUHUIMjAa HUjE jaCHO
ex lege yrBphena, onpaBiaHo MOCTOjU y KPUBUYHOM IPaBY M 3aKOHOJAB-
CTBMMa MHOT'MX 3eMaJba, na Tako u y buX. OmoOpaBamem mojbde 3a yc-
JIOBHU OTIYCT MOJKE€ C€ MHOIO NMocTHhH y mpaBLy pexaOmiuTanuje u pe-
conyjanu3anuje ocyheHor nmna. buiao Ou CynmpoTHO MHOTHM HadennMa
KPUBUYHOT T1paBa (XyMaHOCTH, NPUHIIUITY MHAWBUIyaln3allje UTI.) HH-
3UCTHpATH Ha PaJMKATHOM HU3BpIICHY Ka3zHE 3aTBOpa — Y IIjeNIOKYITHOM
onpeheHoM BpemeHy. Tako OM ce Herupaso NpaBoO HOjEeAMHILY Ja caM U3-
BpIIIK HajBelie MpoMjeHe CBOje JIMYHOCTH, CBOT TOHAIaka, H THME Y4HH-

% 3aK0H 0 H3MjeHaMa ¥ OIyHAMA 3aKOHA O H3BPIIEHY KPHBHUHUX CAHKIIH]d, IPHTBOPA
u apyrux mjepa buX, Cnyoc6enu enacnux BuX, 6p. 100/13, un. 178a.

%1 3aK0H 0 M3BPIICHY KPUBHIHUX canKuuja, Cayoicbeny enacuux PC, 6p. 12/10 u 117/11,
. 159.
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KOBHTO TIOCTHTHE CBE LIWJBEBE CIElHjaiHe TmpeBeHnuje. Ha xpajy, oBo je
YATHMATHBHU LIWJb KPUBUYHOT TIpaBa y CETMEHTY CBpXE KaXmaBama. Me-
hytuM, moctojehie pjemierme yCIOBHOT OTHMYCTa Y KPUBUYHHUM 3aKOHMMA
buX, kpo3 ycBOjeHH aIMHHHCTPATHBHH MOJIEJ, TIOCTaBJba MUTAE IEpPO-
THpama MPAaBHOCHAXKHE CYACKE MPECye O/ CTpaHe YIPaBHUX OpraHa.

Aytop de lege ferenda npemnaxe pjerniemne, Ha Ha4YMH J1a C€ OB KOM-
NeTeHIIMja BpaTh y HA/UICKHOCT Cyja, Taje Ou BaHpacmpaBHO Bujehe (y3
n3ysehe cyauje Koju je CyIuo y TPEAMETHOM CIIy4ajy Wiu OUO 4YjiaH BH-
jeha) ommyumBano o ocHoBaHocTH MoJbOe ocyhenuka. Bujehe Ou 3acu-
TYPHO CBOjUM OOJbMM CTPYYHHM 3HAFm-EM, HCKYCTBOM M OOJbHMM IIO3HA-
BamkbeM IpeIMeTa, JOHOCHIO TpaBUYHU]jE M KBAIUTECTHHjE OJJTYKE, HEro
HaJUIe)KHE KOMHCHjEe MCIpe]l MUHUCTAapCTaBa npasjae (KaHTOHA, CHTUTETa
WK JIp)KaBe). 3aliTo He pasMHCIATH O GopMHpamy MoceOHOr 3aBoja 3a
npodaiyjy, Koju OM HaJ3upao He caMo YCIIOBHO OTIYIITEHE, HETO U 0cobe
ycioBHO ocyhene? HapaBHo, 0BO OM mpaTwie ¥ U3MjEHE IPYrHX 3a-
KOHCKHX onpenaba. buTHo je, ma Ou OBakBO pjellerme 3HAYajHO YHH]EIO
pex y, Moxe ce pehd, Xaoc 3BaHM CHCTEM HW3BpIICHA CaHKIHMja KOJ Hac.
Hanocnujetky, moceOHe M CHElMjaju3upaHe CIy:KOe CBOJUM pagoM Ou
YCIHjelHrje CIpOBee MPOoIeC peconnjain3anuje ocyheHnx mma, T0K Ou
MIOCTOjae M pa3BHjambe BUXOBOT paja MPAaKTUYHO YYBPCTHIIO €T3HCTEH-
Ujy Mjepa TMOIYT YCIOBHOT OTIYCTa W JONPUHHU]ENO HEHO] 30HIBCKO]
epukacHoctu. TpeHyTauHo, y BehnHU cinydajeBa epUKACHOCT je MHUCaoHa
MMEHUIIA Y IUPEM TI0jMy OBE Mjepe.

Hanape, Tpeba 030MIbHO Pa3MUCIUTH O OTPAaHHYABaIby YCIOBHOT OT-
ITycTa 3a Moje/IMHa, TelllKa KpUBUYHA Jijena, ¢ 003upoM Ha moctojehe okod-
HocTH y buX, rje ce TemKko WM cKOpo HUKAaKO OCTBapyjy IHJBEBU KpH-
BUYHOT TpaBa. Kputepuje 3a ycioBHU oTmycT Tpeba jacHO uaaudepeH-
UpaTH, MPELUU3HO IOCTABUTH YUME OM ce yMamuia CEeIeKTUBHOCT Yy
npuMmjeHn. [loTpeOHO je peBUAMpATH OIMpaBIaHOCT MOCTOjehnX BpeMeH-
CKMX OKBHpa yTBpljeHe Ka3He HaKoH Kojux je Moryh otmyct. Pjememe ox
1/3 m3npxane kazHe y K3 ®buX u K3 buX, unan Ham ce U3HUMHO J¥C-
KyTabmnHIM. O6aBe3HO yBoheme Haa30pa HaJl YCIOBHO OTIIYLITEHUM Oja-
4ajo OU CBPXY MOCTOjamba OBE KPUBHYHONPABHE YCTAHOBE U JIOTIPHHU]EJI0
OCTBapWBamby MHOTHX, Y OBOM Pajly OIMCAHUX [IUJbEBA.

Hajbosbe pjenieme je, YnHN HaM ce, HETJje Ha CPEIMHH CXBaTama Pro
et contra ycmoBHOT oTirycTta y ()OpMH y KOjOj TIOCTOjH Y KPUBUYHOM 3a-
koHoAaBcTBY y buX. C nusbeMm motnyHe jeqHakocTH TpahaHa Ha 1ujeIoM
teputopjy buX, onpasmaHo 61 OMIIO pa3MaTpaTtH OIIM]jy JAOHOIICHa IeX
specialis mporiica Ha HUBOY JpKaBe, KOju OM CBEOOYXBATHO PETrYJIHCAO0
nuTame oxpehuBama yCIOBHOT OTIIyCTa HAa YMTABOM IMOJAPYYjy Apkase. Y
nocTtojehM OKOJHOCTHMA, pjellelheé U Ha HHUBOY €HTUTeTa Ouio Ou 3a-
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noBoJbaBajyhe. OBako, MOCTOjU HEyjeHa4YeHa IMpakca Koja Trpyoo Hapy-
[1aBa NPUHIIMI jeTHAKOCTH Tpahana.

VYCoBHM OTIYCT 3acCiyKyje IeTabHUjU KPUTHUKHA OCBPT C LUJBEM

MpOHATAXemha HajOOber MOjyca, Kako Ou ce y Oyayhum usMjeHama u 1o-
MyHamMa KPUBUYHHX 3aKOHA Peryymcao 00Jb€ HEro WITo je TO Clyyaj caja.
[ToceGHO ce To omHOCH Ha yBOheme 00aBe3HOT Haa30pa. Y HAyIHUM Kpy-
TrOBHMa, HYKHO je TOKpeHyTH Behu 6poj muckycuja o 0Boj TeMH, Kao OUT-
HOM CETMEHTY KPHUBUYHOT MpaBa, y3uMmajyhu y 003up TpEeHYTHO IpyILITBE-
HO CTame, Ka0 1 CTamkbe KPUMHUHAJIMTETA Y HAIIO] APKaBH.
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RELEASE ON PAROLE IN CRIMINAL JUSTICE SYSTEM OF
BOSNIA AND HERZEGOVINA — PROS AND CONS

Summary

Institute of release on parole in criminal justice, as viewed by many
authors in the field, is a marginalized topic which deserves more attention.
This particularly refers to the case of Bosnia and Herzegovina where core
elements of this institute have not changed for several decades, while the
crime and political circumstances and social circumstances in general had
been radically altered. Has the institute of release on parole followed these
changes? It is necessary to critically review this institute of release on
parole as a form of suspended sentene both from theoretical and practical
perspective. What is the nature and how to adequately perceive the si-
tuation where a person who has been convicted of a crime (with severe
consequences and greater negative impact on the community) is to be
released from prison after serving only a third or a half of their original
sentence? Even more so, if one takes into account that the penal policy has
largely changed nowadays, and thet the prevailing public opinion favors
harsher sentencing. Is the current legislative solution, given the present
circumstances, justified? The author seeks to explain the relationship be-
tween the administrative bodies in charge of approving the release on pa-
role and the judicial bodies which are entrusted with pronouncing the ori-
ginal sentence. There is also, obviously, an issue of non-selective applica-
tion of release on parole, which negatively affects the public perception of
the prison system and prisoners, as people who are spending more time
outside than inside the penitentiaries.

Undoubtedly, there is a dire need for the institute of release on parole
to continue its existence within the criminal justice system, but only in a
way that it follows the development of modern criminal and penal law. It is
an imperative that this institute and its practical application fit the modern
penal policy, with the aim of both achieving a more efficient protection
from criminal activities and reaffirming the principle of individualization
and social reintegration. Therefore, the author's main goal is to highlight
the pros and cons of release on parole present in the criminal legislation of
Bosnia and Herzegovina and to put forward some de lege ferenda so-
lutions.

Key words: Release on parole; Prison sentence; Recall; Rehabilitation;
Individualization.
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