[image: image24.emf]
MANAGING COURT PROCEDURES
February, 2014  
[image: image2.jpg]



____________________________________________________________________________________

Study published within the framework of the “Consolidation and the Continued Development of the Judicial Communication and Information System” with funds provided by the European Union Instrument for Pre-Accession IPA 2012)  
Published by:  
The High Judicial and Prosecutorial Council of Bosnia and Herzegovina   

Authors:  
Dijana Mazalić Nović, judge of the Basic Court in Prijedor  
Ljiljan Veselinović, Senior Assistant at the Faculty of Economics, University of Sarajevo  
Foreword:  
Fatima Mrdović, judge of the Cantonal Court in Sarajevo  
Edited by:  
Ružica Šutalo Selimagić, M.A.
Printing House:  
BLICDRUK D.O.O Sarajevo

Circulation:

60
____________________________________________________________________________________

Study published within the framework of the “Consolidation and the Continued Development of the Judicial Communication and Information System” with funds provided by the European Union Instrument for Pre-Accession IPA 2012)  
CONTENT  
5FOREWORD


91. the CONCEPT AND PRINCIPLES OF TIME MANAGEMENT


91.1. Managing oneself


101.2. How do you spend your working hours


131.3. General Principles of Time Management


14QUIZ: Assess your own principles of time management


152. PLANNING AND DEFINING PRIORITIES


152.1. Defining and understanding goals


172.2. Defining Priorities


182.2.1. Important, though not urgent


182.2.2. Other tasks


192.2.3. Pareto’s Principle, 80/ 20 rule


202.3. Planning


212.3.1. Planners and the elements of a planner


222.3.2. Hearings and meetings with our colleagues – mandatory element of the plan


232.3.3. Planning types


232.3.4. Developing a daily schedule


242.4. Quality analysis of your plans/schedule


263. GENERAL PRINCIPLES FOR ORGANISING WORKING HOURS


263.1. Selective reading and smart reading


273.2. Drafting and executing a daily schedule


283.3. Organisation


283.4. Recording working hours


293.5. Personal development


304. MOST COMMON MISTAKES WHEN ORGANISING YOUR WORK DAY


304.1. Constantly checking emails and badly drafted emails


304.2. Frequent and long phone calls


314.3. Ineffective meetings


314.4. Excessive socialising in the workplace


314.5. Avoiding technology


314.6. Delays


324.7. Time wasters – a broader look


324.8. General strategies for managing interruptions


335. COMMUNICATION AND WORK WITH PARTIES


335.1. Communication model


345.2. Eight attributes of supportive communication


355.3. Choosing you communication channel


355.4. Basic communication skills: directness and conciseness


376. INFORMATION – COMMUNICATION TOOLS FOR MORE EFFICIENT TIME MANAGEMENT


376.1. Electronic calendars


386.2. Organising documents in the folders


386.3. Naming documents


396.4. Writing reports – using templates


396.5. CMS software


396.6. Video conferencing


396.7. Organising computers – general issues for consideration


633.1.5
Rendering, Drafting and Delivering the Judgment




FOREWORD  
Fatima Mrdović, judge of the Cantonal Court in Sarajevo  
This training module was designed as part of the IPA 2012 Project – “Consolidation and the Continued Development of the Judicial Communication and Information System”, which as one of its objectives has the implementation of training on managing court procedures.        
Managing court procedures is a court activity that is regulated by procedural laws and is directly linked to the realisation of rights as guaranteed with Article 6 of the European Convention on the Protection of Human Rights and Fundamental Freedoms, seeing as it is the duty of the courts and judges to ensure that citizens realise their rights within a reasonable period of time and in accordance with the law, which represents the foundation of any rule of law country.          
The module is the result of a comprehensive analysis of the existing state of the judiciary of Bosnia and Herzegovina in the area of court procedure management. The analysis was carried out with the help of the CMS database (Case Management System), seeing as all courts in Bosnia and Herzegovina are connected to the network and are part of the judicial information and communication system.                
The focus of analysis in this specific case was the duration of civil proceedings and the deviation from optimum measures i.e. deadlines as prescribed by law as well as predictable timeframes that are used when legal deadlines cannot be met.   

The majority of cases before the courts in Bosnia and Herzegovina, in all their various phases, are civil procedures. Certain courts, especially courts in larger cities face ever more serious problems regarding ongoing increases in the number of unresolved cases and unexpectedly high case influxes stemming from the longstanding, deepening crisis in Bosnia and Herzegovina.    

This is why it is very important that judges in such courts possess the knowledge and the ability to utilise legal instruments that allow for the efficient management of court procedures as well as skills in organising time and time management, since activities before the courts are always performed within a given i.e. prescribed timeframe. Such skills and their continued development are one of the more important features of a professional judge, together with education and professional qualifications and are reflected in his/her knowledge of substantive law. Procedural laws, in this case the Civil Procedure Code, prescribe the rules of procedure that guarantee legality of process and equality for all before the law and ensure effective court protections, and therefore being knowledgeable of the rules of procedure covering procedure management is exceptionally important for the efficiency of process  itself, through which such protections are achieved.                
The first part of the module deals with defining the general principles of managing time/working hours. Viewed from the perspective of the importance of properly defined goals for the various activities undertaken and the achievement of the expected results, priority goals for judges in charge of court procedures are listed as: reducing the number of unresolved cases, reducing procedure duration and increasing party satisfaction with reference to procedure duration. This section offers a range of useful proposals based on time management analysis from an economic perspective, taking into account the principle of economy of court process, while at the same time preventing any abuse of rights that parties to proceedings possess. Time management skills are very important for the comprehensive performance of judges whose performance is evaluated not only based on quantity but also quality. Based on the ability to assess and define tasks as important and urgent as well as to plan activities that are performed as part of a procedure, judges can influence not only duration but also the quality of a procedure which is ultimately conveyed in the quality of decisions made in the procedure. This ensures the adoption of the principle of a fair trial within a reasonable period of time within the whole judicial system, this being a fundamental human right, as well as achieving standards of efficient trials as affirmed in the practices of the European Court of Human Rights, i.e.: fairness, quality and efficiency.     
The other module is focused on analysing and reviewing the current state of the courts in Bosnia and Herzegovina, with emphasis on the role of judges in procedure management and the significance of knowledge and skills a judge utilises in the application of procedural law.   

The author has provided an overview of the relevant provisions of the Civil Procedure Code seeing as its proper application allows for the efficient management of procedures and their completion within the expected time. As samples, relevant data was used pertaining to the duration of the various phases of civil procedure from two courts that are current with their caseloads and two courts that are not. Then, based on the analysis of the results of the survey, objective and subjective reasons were identified for which civil procedures before the courts exceed the deadlines prescribed by the law.    

Even though the influence of objective factors to the duration of court procedures has been assessed as significant, the analysis primarily deals with the possibility of increasing trial efficiency by reducing the influence of subjective factors. To such end, proposals have been offered as to how to bring case durations within realistic timeframes under existing conditions through the use of instruments provided for in the procedural law. This can be achieved by comprehensively reducing and ultimately eliminating all subjective causes from court procedures such as inefficient procedure management by a judge, insufficient judge involvement for efficient procedure management, failure by a judge to take measures provided by the law in order to prevent the abuse of procedural powers and other elements.   

Accordingly, the author particularly underlined the importance of the proper use of procedural instruments that have been established for precisely such objectives, also offering appropriate proposals for how courts should act in given situations.                                   
The module is drafted comprehensively with various sections logically laid out and mutually blending and supplementing themselves, while content itself fully corresponds to the headings. The list of literature is properly laid out and shows that the authors used relevant, reputable sources, as well as laws, existing law commentaries and other relevant publications. Elements such as images, tables and graphs are orderly and well-presented so as to contribute to a better understanding of the material discussed.                
Even though this serves as a professional paper, it is written in a straightforward way, utilising understandable common language, especially regarding legal terminology, thus making it understandable to the everyday reader i.e. any citizen who may be party to a civil procedure and therefore can serve him or her as a source of information on how to increase the efficiency of the judiciary.               
It is advisable that the paper serves as professional literature as well as material for judge training efforts.                                  
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1. the CONCEPT AND PRINCIPLES OF TIME MANAGEMENT  
"We always have time enough, if we will but use it aright."
Johann Wolfgang von Goethe
In a single day we all have available to us the same amount of seconds (86,400). Helen Keller, Pasteur, Michelangelo, Mother Theresa, Leonardo da Vinci, Thomas Jefferson and Albert Einstein all had that many seconds. Time is not flexible or replaceable, it easily vanishes, it cannot be purchased or loaned. This is why the issue of time must be addressed carefully.   

The general principles of time management can be viewed from two perspectives (Whetten & Cameron, 2010): principles that deal with effective time management and principles that deal with efficient time management. Effective time management entails filling in time with activities that are in line with our personal and business principles (effective means to do real things), while efficient time management assumes achieving more by reducing the time needed to complete an activity. (efficient means to do something the proper way). Good time management represents a key factor to success in almost all professions. Many practical techniques were developed with the aim of achieving greater effectiveness and efficiency in the workplace. However, there is no universally accepted definition for time management nor is there full agreement as to the skills and behaviours required (Hellsten, 2013). Time management is usually linked to: time analysis, planning, defining goals, setting priorities, drafting schedules, organising and adopting new (better) practices.                 

The objective of the Manual is to make you to think about all of the major aspects of your work day (and your personal time). A (high) level of motivation is preferable for better time management.   
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	In order to understand the importance of efficient time management for the community and for your organisation, use this simple formula to calculate how much one hour of your time at work costs. Divide your total income with the number of work hours in a month.        
My monthly salary: ________________ divided by 

the number of work hours in one month: 22 days x 8h (176 hours) 

= _________________ the price of one work hour.                


1.1. Managing oneself   
Time management should be viewed as a synonym for managing oneself. Seeing as the number of seconds in a day is a constant, we can manage our own behavior (ourselves) in order to improve our effectiveness and efficiency. "You define your path at the workplace and you decide when to change direction. It is up to you whether you will remain active and productive during a 50-year working life." (Peter Drucker, 1999)                
In his article, "Managing Oneself", Peter Drucker (1999) states that we cannot contemplate time management unless we first know how we use our time. Therefore, in order to better manage ourselves we must improve our understanding of ourselves by asking the following questions:                
· What are my strengths and weaknesses?  
· How do we perform with others?  
· What are our key values?  
· Where do we belong and how can we contribute?  
Time management, being a particularly popular field of management, has gone through four phases of development (generations) as shown in Image 1 (Covey, 2006). Every new development stems from the knowledge obtained from the previous phase and moves us forward towards better time management. Thus for example, a characteristic of the first phase was to highlight the importance of making notes and lists, while the second phase featured calendars and planners (attempts at looking ahead). The third phase of development represents the current overriding field of time management that starting by prioritising events, clarifying values and setting goals. The most recent wave of articles and books establishes a new challenge: not to manage time rather to manage oneself.                
[image: image4.emf]
Picture 1. The four generations of time management according to Covey (2006)

1.2. How do you spend your working hours 

We have already stated that in order to achieve effectiveness and efficiency we first must understand how we are currently “spending” our time. In this context, it is useful to keep an activities diary. The diary will help us in identifying the causes of bad time management.   
Birkinshaw & Cohen (2013) researched what highly educated workers (such as judges, professors and other employees whose jobs required greater intellectual work than physical work) had to do in order to become more productive. Their solution seems simple: eliminate or delegate unimportant tasks and replace them with activities that add value. The next exercise starts by identifying the various activities at the workplace which allows us to evaluate the importance of such activities for us and for our organisation, as well as familiarising with general time management strategies.         
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	EXERCISE  
How do you spend your time?  

	
	Identify up to five (5) work-related tasks you perform almost every day. Try to be as precise as possible. Instead of “case” write “drafting decisions” or “dealing with evidence".   

Then, answer the following questions:                
1. How much time do you spend on these activities? (0 to 10 hours)

2. How valuable is the activity to your organisation? (1 to 5)

3. How important is the activity? (1 to 5)

4. How valuable is the activity to you personally? (1 to 5)

5. How simple is it for someone else to do the activity? (1 to 5)

Answer question 1 using the scale – 1 (very little) to 10 (a great deal), while for questions 2 through 5 use the scale – 1 (minor) to 5(very…).   

The first question represents the horizontal axis while the sum of points for questions 2 – 5 represents the vertical axis. Enter the work-related tasks in the coordinates below and then see whether the proposed strategies can help you.                
[image: image6.emf]
Adapted from: http://hbr.org/web/assessment/2013/08/make-time-for-work-that-matters



1.3. General Principles of Time Management  
One way to improve time management is by being aware of our own tendencies for inefficient behaviour. Whetten & Cameron (2010) list the general forms of behaviour for most individuals: from whether we prefer to work on things we like or work that is simpler to whether we prefer dealing with urgent matters more than important matters. Such an approach is acceptable in some situations. However, without conscious planning we can easily get caught in the trap of completing urgent tasks that are not so important or by completing only activities that are simple and sidestepping those that are more difficult.   

To assess competence for time management, Whetten & Cameron (2010) developed a questionnaire with 40 questions. The first 20 questions deal with the assessment of time management skills for most individuals in any organisation (the questions are part of the next quiz), while the remaining 20 questions are for managers.                 

The questionnaire on the next page summarises the general principles of time management. The questions in the questionnaire also embody the principles of good time management as presented through the statements. A statement for which you give the lowest score represents a principle you have yet to adopt and means that you are not managing time in the best manner, while giving a highest score means that you understand the principle and that you have a good approach to time management. To obtain a final score, assess every statement as 0 for never, 1 for rarely, 2 for occasionally, 3 for frequently and 4 for always, and then add up all the responses and multiply the sum by 2 (160 point maximum). The higher the score, the better you manage time. Statistical results of a sample involving 5,000 students that was carried out by the author of the questionnaire shows that the average value for the students was 92. When holding a seminar on time management in 2013, data was collected from 21 judges from Mostar, Prijedor, Modrica, Zvornik, Tuzla and Sarajevo. The average value for this group was 110 (average value for every statement is also shown in the next table). After answering the questions, compare your answer to the average and then consider how you manage your time and what you can do to improve.                 

Realistically, we can’t expect all of the principles to be introduced at once (this would create further stress and dissatisfaction). One useful approach (Whetten & Cameron 2010, p.125) is to introduce the techniques gradually in everyday life (private and work). Also, certain questions should be considered with caution. While, for example, the statement “selective reading” is desirable for good time management, evidence-related material is, quite definitely, something that you will not be reading selectively first time round.                
Research has shown that good “time managers” prefer planning and organising (Hellsten, 2013). Apart from that, ongoing training and development is very important. People who have taken training in time management are more accepting of behavioural forms that lead to better use of time.                  

QUIZ: Assess your own principles of time management  
Circle the appropriate number for each statement/sentence: 
 never,  rarely,   occasionally,  frequently &  always.                            
	
	Your score
	Group average *

	1. I read selectively, look over the material until I find what’s important and then mark it.                 
	––––
	2,6

	2. Every day I make a list of tasks that I must complete. 
	––––
	2,2

	3. I keep everything it its place at work.   
	––––
	3,3

	4. I prioritise tasks that have to be completed based on their importance and urgency.
	––––
	3,7

	5. I only concentrate on one important task at a  time, however I perform trivial tasks simultaneously (multiple tasks at the same time). 
	––––
	3,1

	6. I make a list of short 5-10 minute tasks to do.  

	––––
	1,2

	7. I divide large tasks (projects) into smaller, separate phases.   
	––––
	2,8

	8. I identify which 20% of the tasks will produce 80% of the results.  
	––––
	1,9

	9. I do the most important tasks during the “best time” of the day.   
	––––
	3,0

	10. Every day I have available a specific period of time when I am able to work undisturbed.  
	––––
	2,5

	11. I do not postpone tasks. I do today what needs to be done.   
	––––
	3,5

	12. I keep a record of how I use my time with e.g. a calendar.   
	––––
	1,5

	13. I set deadlines for the completion of tasks.   
	––––
	2,7

	14. I am productive even when I am waiting.   
	––––
	2,8

	15. I work on complicated tasks without breaks. 
	––––
	3,0

	16. I finish at least one thing every day.   
	––––
	3,8

	17. I plan time for myself every day.   
	––––
	2,5

	18. I allow myself to be concerned with something only at some point during the day, not the whole day.  
	––––
	2,8

	19. I have clearly defined long-term goals and work according to them.  
	––––
	3,3

	20. I continuously try to find “small ways” to use my time more efficiently.   
	––––
	2,8


* Statistical data based on findings from 21 judges from Mostar, Prijedor, Modrica, Zvornik, Tuzla & Sarajevo.
Source: Whetten, D.A., Cameron, K. S. (2010). Developing Management Skills, 8th Edition. Prentice Hall    
2. PLANNING AND DEFINING PRIORITIES  
"What you do with your time is far more important than how much time you have [...] For every minute you plan you will save ten minutes in implementation." 
Dirk Zeller

"Everything becomes urgent if you wait long enough" 
Danny Cox

2.1. Defining and understanding goals  
In order to increase efficiency and effectiveness at the workplace we must clarify the goals we wish to achieve and those which are expected of us within the organisation. Therefore time management is frequently treated as goal management. Time planning itself is dependent on how we have set our goals – in other words defining a strategy for achieving goals. Defining goals is particularly important since “we are the ones who define our path in the workplace [...] and whether we will remain active and productive throughout our 50-year working life." (Peter Drucker, 1999)
The goals are end points at which our efforts are focused. Even though defining goals can seem to be a simple task (e.g. “I want to finish this judgment”), in theory the definition of goals is viewed as an “art form” that requires practice (Hoover, 2007).  
Many authors who have researched time management believe that goals must be put on paper. By putting goals on paper we stay motivated (giving the goal importance), we give our subconscious time to process the goal and map the best path to success, and it also prevents us from straying from the desired path.  
[image: image7.emf]
Picture 2. SMART goals  
Targets should be SMART (an English word which in this context represents an abbreviation for the five characteristic goals), which means that your targets should be Specific, Measurable, Achievable, Relevant and Time defined. For instance, let’s take the daily goal “prepare for a hearing”. This goal is not specific since it does not specify the type of preparation you want (whether you are only going to review the material and separate that which is relevant or whether you plan to draft a summary?). Such a goal (in its written form) does not contain any elements that explain how to measure its realisation (how will you know that you have achieved the goal?). The goal is relevant since it is part of your job description, though its feasibility depends on whether the time required for its realisation has been properly defined. When defining a timeframe, it is worth using the best practices of other judges in Bosnia and Herzegovina as well as other countries (especially countries of the European Union).                 

Goals can (and should) be defined according to various timeframes. “Prepare for a hearing” is an objective that you define on a daily or weekly basis. Certain goals can be defined for the longer-term. This way, for instance, we can define a goal as “to be the best judge in Bosnia and Herzegovina” or “to shorten the length of a preparatory/main hearing”. However, even these goals are not SMART. The first goal is difficult to follow since you haven’t defined whether you want to be the best judge based on the number of completed cases or the quality of decisions passed or based on contribution to the community. Essentially, you haven’t specified what “be the best judge” means, nor have you specified the timeframe. Defining the second goal according to SMART is shown with image 2.  
Defining daily, weekly and long-term goals can be difficult, however CEPEJ have identified general performance indicators which all courts in Europe should strive to follow. (according to CEPEJ recommendations, party satisfaction in a court procedure is also important).                
[image: image8.emf]
Picture 3. Variations in the number of preparatory and main hearings for 61 judges from Sarajevo, Mostar and Tuzla  
Picture 3 can also serve as a useful guide for defining daily, weekly and long-term goals. The picture shows major oscillations in the number of preparatory and main hearings from a sample involving 61 judges of the municipal courts in Tuzla, Sarajevo and Mostar. The provisions of the CPC (Civil Procedure Code) prescribe that one preparatory hearing and one main hearing shall be held within a court procedure. Statistical data shows that there are major differences among the judges – the number of preparatory hearings as to the total number of hearings varies from 20% – 80%. Apart from this, certain data shows that there are 1.53 preparatory hearing sessions per case and 1.81 sessions of the main hearing. Keeping in mind the legal provisions and the need to process as many cases as possible, the goals you wish to reach at the workplace could refer to reducing the number of preparatory and main hearing sessions per case, efficient management of hearings and the completion of as many cases as possible. These are goals that can easily be measured (with CMS software and individual analysis) within a given period of time.                
When planning and defining priorities in the execution of tasks, it is important to understand and acknowledge the goals we wish to achieve and which are expected of us. Internal motivation is key. In other words, if we understand and acknowledge the goals, we initiate the work tasks while keeping in mind their completion (end result of the work task). The importance of understanding and acknowledging goals represents one of the more important habits of successful people (Covey, 2006). Without this, an increase in efficiency and effectiveness at the workplace is possible only by pure chance.                  

2.2. Defining Priorities  
After defining and understanding work tasks, it is important to understand how we spend our time at work. Essentially, all of our work tasks can be characterised in four ways:  (1) we are doing something that is both important and urgent; (2) we are doing something that is important, though not urgent; (3) we are doing something that is urgent, though not important; & (4) we are doing something that is neither important nor urgent. As we can see, two factors that define our tasks are importance and urgency. By combining the two, we create four ways to spend our time at work (Picture 4: Time management matrix). Performing tasks that are important, though not urgent represents a basis for sound time management.                 

[image: image9.emf]
Picture 4. Time management matrix
Covey (2006) explains the difference between importance and urgency. A telephone call may be urgent, however is very likely to be unimportant for the holding of the trial itself. Even though urgent things are usually visible and place pressure on us, by avoiding urgent tasks and executing tasks that are important we are, in fact, achieving results that contribute to our values and priority business goals.    

2.2.1. Important, though not urgent  
As we have already stated, the performance of tasks that are important (though not urgent) represents the basis of good time management. Such an approach requires more initiative and proactivity, and leads to better results: we rarely have crises, we control the performance of the tasks, discipline and balance is established, and we are working towards fulfilling the business goals.                   

Very often tasks that are important, though not urgent represent: the preemptive and prompt execution of business tasks (holding main/preparatory hearings, adequate preparation for trial and other), building relationships, recognising new possibilities, planning and recreation (Covey, 2006). 

[image: image10.emf]
Picture 5. Performing tasks that are important, though not urgent  
2.2.2. Other tasks  
Even though it is difficult to achieve a situation where all tasks in the workplace are important while at the same time not urgent, it is important to strive for this. Other tasks lead to varying results.         

The constant performance of urgent and important tasks results in stress and burnout. Examples of such tasks are numerous crises (“always putting out fires”), urgent problems or projects with tight deadlines.    

[image: image11.emf]
Picture 6. Tasks and results in the performance of important and urgent tasks  
If too great a focus is placed on unimportant but urgent tasks, then we will frequently be dealing with tasks that are based on the priorities and expectations of others. Such tasks are: calls, parts of reports, meetings and other.                    

Unimportant and not so urgent tasks are the biggest threat to efficiency and effectiveness in time management. By executing these tasks on a daily basis (trivial matters, certain mail-related matters, telephone calls, comfortable activities such as surfing the web and other), little time is left for actual tasks.    

2.2.3. Pareto’s Principle, 80/ 20 rule  
The tasks that are performed on a day-to-day basis by a judge are truly complex (the meaning of the word complex is: to be comprised of many parts that are mutually interwoven): from setting hearings, determining whether all known persons have arrived, deliberation on party motions and the presentation of evidence and ultimately rendering a judgment. The task list is, understandably, much broader. However, not all tasks have the same value. In order to devote ourselves to the completion of important tasks, we must establish priorities. When researching a particular phenomenon, Vilfredo Pareto identified a rule known as the 80/20 rule which helps us in determining our priorities.    
Even though it is difficult to generalise and with any amount of certainty claim that the set percentages are accurate, Pareto’s principle states that: for many events, roughly 80% of the effects come from 20% of the causes. Pareto’s principle has significant consequences to the way we manage time. Specifically, it suggests that it is important to identify the key 20% of tasks that are most effective (that generate 80% of the results). In other words, Pareto’s principle makes it easier for us to decide which tasks to finish at work first. 

[image: image12.emf]
Picture 7. Vilfredo Pareto & the 80/20 rule  
To efficiently apply the 80/20 rule, one must start with the business goals we defined in the previous sub-heading. By asking ourselves “What are the main business goals we have to achieve?”, we gather insight on the most important results we strive for (the 80% results). Then, we make a list of tasks that lead to the achievement of the goals (this is most commonly the 20% tasks). The percentages can differ but the essence is as follows: a small number of tasks leads to the achievement of major results. Therefore, a judge’s focus should be set on the important tasks.  
A small number of tasks (analyses of documents, testimony and writing judgments) leads to the biggest results (final judgment). Other tasks (e.g. telephone breaks, dealing with ongoing problems, checking mail, visits from uninvited parties etc.) cover a large part of the working day, though do not contribute towards processing significantly more cases. More will be said on these disturbances and delays (phone calls, meetings) in subsequent chapters. 

2.3. Planning  
After we have defined the tasks and the priorities, the best way to remain organised (and at the same time improve our time management skills) is to start the planning process. Planning can be simple (on a standard sheet of paper) or more contemporary (utilising technology and devices).   

According to leading experts in the field of time management, making a plan (a list of tasks that have to be completed) is the key to success in establishing effective and efficient time management. Apart from serving as a constant reminder for tasks that you are currently working on, the plan also helps in finding the best way to finish something (subconscious information processing). Putting something on paper means that you have given it importance.   

[image: image13.emf]
2.3.1. Planners and the elements of a planner  
When making a plan it is useful to have a planner or to become accustomed to using software. A good planner satisfies six criteria (Covey, 2006): coherence, balance, focus on important though not urgent tasks, flexibility, portability and a “people” dimension.                 

When drafting a plan (in the planner or using contemporary software packages), we usually have to define the following key elements: a list of tasks, an estimate of the time required to complete the tasks, a time estimate for unforeseen tasks and priorities.    

An effective planner is not only used for planning meetings, but also for planning all other tasks. For example, in you are planning to “draft a judgment” or “read a work paper” in the morning, put that in your planner, as well. Apart from the tasks that you work on, the plan should also provide for thinking time, as well as time for unforeseen tasks. It is unrealistic to complete two preparatory hearings in five minutes or to start a new main hearing immediately upon finishing a previous one. In the planner you need to provide time for trial preparation, as well as time to refamiliarise with key documents.                    
It is important to remain realistic when planning. If you haven’t kept plans this way up till now, you will very probably make mistakes in time assessments. This will, however, get better with time.         

An important issue when planning is planning time itself. It is best done at the end of the work day (so that our subconscious can prepare us for tomorrow) or at the very beginning of the work day (so that we don’t stray from our goals).                                  

[image: image14.emf]
2.3.2. Hearings and meetings with our colleagues – mandatory element of the plan  
Hearings and meetings with colleagues are very important elements to a plan. Carefully planned meetings and hearings can significantly improve effectiveness and efficiency of time management.   
Possible disturbances. Meetings, hearings and other activities (e.g. writing judgments) that you plan for a specific time of day (morning) are completed quicker because you have less disturbances from chance passers-by (and so, for example, during your morning timeslot you can focus on writing judgments for complex cases).                                 
Meeting locations. The office in which you commonly sit and work may seem to be the easiest option, however in certain instances a meeting room (or courtroom) may be more effective as it allows you to control the time (beginning and end).                 
Practicality. Hearings should be planned so that you have enough time before and after for important tasks. Plan hearings in a way so that you leave enough time for lunch, so that a hearing is finished before the break for breakfast, so that you have time for a short break before and after a hearing to rest and refresh etc.                
Setting a time that is acceptable for all parties. In order to ensure the holding of a hearing or meeting, a time has to be agreed upon with all parties involved. According to procedural law (and CEPEJ recommendations), the date of a hearing is determined based on previous consultations with the parties.                                                   
Work plan. Prepare a work plan for a hearing or meeting and follow it. A work plan helps to keep a meeting within a set timeframe, and allows you to remain focused and work-oriented.                    
Defining a general timeframe for a hearing or meeting. This offers an awareness of when a hearing or meeting should finish along with a general timeframe.                 
Notes. Keeping notes is useful for focusing on a task and for what follows.                
Hearings and meetings should start on time.   
2.3.3. Planning types   

Plans can be made for a day, a week, a month, a year or even longer. Considering the nature of a judge’s work, and the goal of processing as many cases as possible, usually we come across daily, weekly and monthly planning issues. Monthly plans for hearings are defined much earlier, and are linked to cases that are automatically assigned with the IT system. Daily and weekly planning deals with drafting a list of tasks (with an estimated task timeframe and level of importance/priority) for each day of the week. Examples of such tasks are: writing judgments, dealing with mail, filings, preparations for hearings, setting hearings etc. A daily plan should incorporate tasks that are important, though haven’t become urgent (or are ultimately on route to being urgent). The aim is to organise and properly plan the day so that we aren’t ultimately faced with the situation of dealing with urgent tasks. However, this does not mean that we do not have to deal with important and urgent tasks.                                                  

When drafting daily priorities, we can use the ABCDE method (two variants of the method are shown in picture 8). Tasks that will lead to negative consequences (a case will not be closed) if we do not finish them that day represent A list tasks (make sure that this list isn’t always filled with urgent tasks rather important ones). B & C list tasks are important but have less priority. D list tasks are ones we can delegate, while E list tasks are those that can be eliminated. In our daily plan, we can write an A, B, C, D or E next to each task depending on its type.                                 
When deciding which task to finish first, we can ask ourselves “if we were only to finish one task from the A-list, which would it be?” The 80/20 rule helps us in finding an answer to the question.   
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Picture 8. List of daily priorities: two variants               
2.3.4. Developing a daily schedule  
A daily schedule can be on a single piece of A4 paper, part of an organiser/planner or part of some computer software. Still, the following advice is applicable regardless of the way you decide to draft your daily schedule:                
1. Divide your day. Use 15 minute periods as a timeframe for planning.   

2. Divide you time into business and personal. Don’t forget to include personal tasks (outside of working hours).                                
3. First set routine tasks then non-routine tasks. If you have a meeting, hearing or other obligation that you cannot influence, then such tasks should be entered in the daily schedule first. Then you can start developing your plan. Enter the other tasks in your daily schedule as you set them, making sure they are adjusted in line with other tasks (so that you avoid a situation whereby you would have 30 minutes available that you cannot utilise).         
4. Weekly self-evaluation of plans. Assess your plan at the end of the work day: how good is it, where did you make mistakes and how can they be fixed. Also, once a week assess your work routines for all seven days.                   
5. Flexible time. Every two hours plan 30 minutes for tasks you were unable to influence.         

2.4. Quality analysis of your plans/schedule
It is worth keeping a plan also because it allows us to assess how we spent the day thus giving us a sense of being in control. When we have a plan, we can find out how much we strayed from it.          
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At the end of the work day we should check whether our plan was well-made by asking the following questions (Adair & Alen, 2003):                
· Are you trying to do too much during the day?  
· Were certain tasks not completed because you were not ready at the time?                 
· Was the task clearly defined?                
· Was it difficult to make a decision?                
· Did you have all available information?                
· Did you abandon the plan because you were under stress?                                
· Did you abandon the task because it was too arduous or boring?                
The following questions can help us in the qualitative analysis of our plans:                
· What have you done well this week? What could have been done better?        
· Did you finish what you were supposed to finish? How many high priority tasks will you transfer to next week?                
· On a scale of 1 – 10, how would you assess your week?                
· How do you feel about your work? What does the court president have to say?

· Did you achieve your goals at home?                
· What are the key areas of focus for next week?                
· How unrealistic were you in the assessment of your tasks?                                
3. GENERAL PRINCIPLES FOR ORGANISING WORKING HOURS  
A judge’s job is a very complex one. Still, just as with any organisation there are certain principles that significantly contribute to the better use of time. Picture 13 gives an overview of general work-related tasks and the basic groups of principles for organising working hours: (1) effective and efficient planning (work-day, hearings etc.); (2) minimising interruptions at work (disturbances such as telephone or passers-by); (3) effective communication, (4) successful resolution of problems regarding delays & (5) regular use of information & communication technology. Effective communication, disturbances and information & communication technology will be covered in separate topical sections. In this section we will cover the principles that can be applied for any organisation (Whetten & Cameron, 2010), and have already been presented in the introductory quiz in the manual.
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Picture 9. Work tasks and general principles for the organisation of working hours  
3.1. Selective reading and smart reading 

Evidence that is essential to a trial will not be read selectively, however there are many situations when selective and smart reading can save time. Many documents have summary briefs in their introduction and conclusion. Text marking is also a useful technique – especially when we want to remind ourselves on something we have read. Regarding laws and other documents that we frequently use when preparing for a hearing, it is useful to set up directories (folders) on your computer (with the file manager). These documents can then be accessed easily without having to track through other documents and files. Apart from this, electronic archives allow us to search documents by using keywords and can directly take us to a specific article of a law or page in a document. Having well-organised documents is vital for selective and smart reading.                 

3.2. Drafting and executing a daily schedule  
A daily plan implies that tasks are defined beforehand. A daily schedule can be drafted on a piece of paper or by using computer software. A good daily schedule should include: (1) time for trial preparation; (2) mandatory meetings; (3) times for preparatory and main hearings & (4) weekly and daily priorities. Weekly and daily priorities are the basis for making a daily schedule.                
The daily schedule should also include (plan) tasks that are not technically considered as meetings or hearings (tasks such as “preparation for trial XY”), while the daily plans can also provide for break-time. The plan makes it possible to self-evaluate your use of time at work.                 
	Weekly targets:
	

	Daily priorities:  
	


	
	Tasks (Monday)

	8:00 – 8:15
	

	8:15 – 8:30
	

	8:30 – 8:45
	

	8:45 – 9:00
	


Picture 10. Example of a daily schedule  
Principle 1. Define the critical 20% of your tasks. This principle for organising time stems from Pareto’s Law which (to remind us) can be explained as follows: 20% of our work produces 80% of our results. Therefore it is important to identify which tasks fall under the most important 20% tasks and then devote our time to them.  
Principle 2. Prioritise your tasks. Important tasks are completed first during the day, then urgent less important tasks. By following this rule we focus on things that only we can resolve, while other (less important tasks) can be left to legal associates.                  
Principle 3. When working on an important task, work only on it. Focus should be on one task for important matters. Trivial tasks should be done simultaneously (if possible).                  
Principle 4. Set deadlines. Deadlines help in improving the efficiency of time management. Deadlines help us improve our management of time more efficiently. Without deadlines, the completion of a task will most probably be prolonged.                  
Principle 5. Duties should not be postponed. Tasks that are carried out promptly require less time and effort as opposed to leaving them for later. The line between “postponing” and “time loss” is very thin. We need to fight against spending time on trivial tasks and tasks that seek instant attention thus pushing important tasks to one side.                 
Principle 6. Finish at least one task during the day. If we don’t finish anything during the day (even a very simple task) we will feel overburdened and stressed. Completing a task relaxes us and reduces stress.                
Principle 7. Do complicated tasks without making breaks. Complicated tasks should be done without any breaks because it is natural for simple tasks to push out complicated ones.                                 

The applicability of the aforesaid principles also largely depends on the cases a judge works on. In certain situations (if a criminal case judge is on duty a number of days a week), there are unforeseen duties that cannot be influenced. In such cases, we frequently need to adapt the time for the performance of common duties, however the general principles still apply.                   

3.3. Organisation  
Principle 1. Have enough room for everything and keep everything in its place. If things aren’t in their place we lose time in two ways: (1) we need more time to find what we need & (2) we are tempted to stop what we are doing (loss of concentration). This rule also refers to the use of computers – all documents should be saved in directories (folders) that have been defined beforehand.                 
Principle 2. Divide big projects into a number of smaller ones. Every court procedure can be viewed as either a big or small project. If we have a big project, we can divide it into a number of smaller ones and then enter them in the daily schedule. This will help us avoid the feeling of pressure from big, important and urgent tasks. The feeling that a task is too big leads to becoming overburdened and subsequently to postponements and delays.                  
Principle 3. Keep your “best time” for important things. The best time should be devoted to the most important tasks. Routine and trivial things should be done when our energy levels are low and our brains aren’t as “sharp”. If we allow others to interrupt our best time with their requests, then they are in charge of our time.                
Principle 4. Put aside some time for yourself when others cannot reach you. In order to have the feeling that you are in charge of your time, you should put aside a part of the day for yourself when other people cannot interrupt you. This is the best time to deal with important tasks that are not urgent. This time depends on your habits and can be in the morning before everyone wakes up or towards the end of the day when others are on their way home.                                 
Principle 5. Do something productive while waiting. Some estimates say that we lose around 20% of our time waiting (for parties, documents etc.). During that time, we can do something productive: e.g. read other papers, prepare for the next hearing or other jobs that will help you finish a task.                
3.4. Recording working hours   
Keeping a record of your time is one of the best strategies for improving time management. It is hard to improve efficiency and reduce stress unless we know how we spend our time. Time records can be kept with a standard form in which we write what we are doing every 30 minutes (this diary should not be too demanding). The records should be kept for at least two weeks before we can reach any valid conclusions.                 

	Time
	Task
	Voluntary / Required by Others
	Productive: Yes/No

	8:00 – 8:30 
	
	
	


3.5. Personal development  
Principle 1. Have long-term goals. Long-term goals help in maintaining consistency in our activities and tasks.                 
Principle 2. Do not continuously worry about anything. This will help us to free our mind and focus our energy on the task at hand.                
Principle 3. Make a list of short-term tasks of your choice (lasting from 5 – 10 minutes). During the day we all have periods when we can’t do anything useful and the effort we make doesn’t contribute towards our business goals (waiting for something to begin, between meetings, phone calls). A task list of things we can do in such situations allows for personal development and better use of our time. We must, however, be careful – there is always the possibility to draw attention away from high priority tasks.                    
Principle 4. Make a personal time schedule. Everyone needs some time when they can’t be disturbed. This time should be used to relax as you see fit.                
Principle 5. Look to constantly improve time management. Experimenting with various time management techniques and learning new techniques should become a part of your way of life.        
4. MOST COMMON MISTAKES WHEN ORGANISING YOUR WORK DAY 
“The art of being wise is knowing what to overlook”
William James
The biggest enemy of focused action is constant interruptions to the effort. Interruptions are sometimes obvious (phone calls), while other times we are unaware that our actions are not focused (delaying things). Such interruptions cannot be fully eliminated. Still, in order to increase efficiency we must learn how to control them – otherwise our goals, priorities and our schedule will suffer.    

This manual deals with mistakes we make in organising our time at work, and primarily refers to controlling the management of “disturbances” and delays.                  

4.1. Constantly checking emails and badly drafted emails  
Email is important for quick communications and for sending large amounts of information. While it is very useful, it can at the same time represent an obstacle in the execution of daily tasks. An open email and frequently responding to messages will not represent a threat to our time if we are not dealing with focused, important tasks. However, if the task requires our full attention (writing judgments), then we should not constantly check our email.                                  

In order to eliminate this disturbance, we should set aside a specific time during the day for answering emails and then adapt the nature of our duties during that time (every hour or three times a day). However, an email should be answered within 24 hours. If the inbox always has unanswered emails, then consider the "3R" approach (McCorry, 2005): (1) Read the email, (2) Respond to the email or (3) Remove the email. If the message cannot be addressed using one of the “R’s” then the decision making process must be improved.                 

Court users (parties, attorneys…) and our colleagues at work do not always have enough time to give their full attention to every email. Considering that up to a hundred emails can arrive in our inbox in a single day, they usually start reading and answering emails they can finish quickly. This is why they never answer some emails, and some they never even read. In order to avoid this problem, we should keep in mind the following (Garner, 2013): (1) writing without making mistakes; (2) move on to the matter at hand quickly; (3) content should be short though not too short; (4) have a short but sufficiently descriptive subject title & (5) check who is receiving the email and see whether the message should be sent to all users.                                
4.2. Frequent and long phone calls                  
Just as with emails, phone calls also take up valuable time for focusing on an important task. In order to eliminate this “disturbance”, various publications offers many diverse recommendations. Some recommendations are easier to apply, while others cannot be applied to their full extent:                
1. Answering the phone when we have the time; 

2. Using voicemail – this way a message can be listened to later on and it is easier to decide whether its urgent or not;                 

3. Have a specific time of day for answering phone calls;                  

4. Limit the duration of a call – callers should not be encouraged to speak at length. At the beginning of a conversation inform the caller of how much time you have available or courteously ask that they move on to the important issues. If the call goes on for a longer period, you can tell the caller that it is time to finish the conversation;                
5. Preparation and keeping notes. Before calling, making a brief plan and highlighting important elements can help towards having a focused conversation.                 

4.3. Ineffective meetings    
Meetings (with colleagues or parties) are a very important part of the day, however often the outcome of a meeting is not all that clear. Such meetings are ineffective. A meeting or hearing that has not lead to the desired outcome represents one of the mistakes we make when managing our time.                 
It is important to make an agenda for a meeting which is distributed in advance. Setting the agenda is never done at the meeting itself. The aim of a meeting should be familiar in advance to all participants. Another important issue is the participants – all who are invited should know why they were invited. It is also useful to define rules of conduct for the meeting and inform the participants accordingly.                  

The time and place is also important. There are claims for and against holding a meeting in your office. A meeting that is held in your office is more difficult to control (beginning and end).         

4.4. Excessive socialising in the workplace
The workplace should be for working, though certain social activities are also found to be useful. However, frequent casual conversations with colleagues are “disturbances” to work. When someone asks us for fifteen minutes of our time, it is not only fifteen minutes of our time but also the time needed to get back to work. Sometime we ourselves initiate the conversations while sometimes it is our colleagues.  
If we are working on an important task and we do not want to be interrupted, then adopting phrases such as “I am just working on something, but I do have two minutes to hear you out.” helps us stay focused. However, colleagues should not always be looked upon as a threat to our time!                  
4.5. Avoiding technology
Technology is very useful in our day-to-day lives. Just because in the past we didn’t use a computer in our work or because we are afraid that we will do something wrong shouldn’t prevent us from using computers at work and to continue improving our knowledge in this field. A separate part of the manual covers the use of information-communication technology.                                 

4.6. Delays  
Christopher Parker describes delays as “just like credit cards: fun until we get the bill.” Delays are considered as deferred duties or being late in the execution of duties. Postponing does not necessarily have to be a bad thing – in certain situations postponing can have a positive influence on an important decision (when information is required to make the decision). However, frequently delays ultimately have a negative effect when it comes to expenses, quality, time and our own state of being (stress). The following reasons most commonly lead to postponements:                
1. Using the logic: “We have enough time.” 
2. Avoiding uneasy situations: Ï don’t want to think about it.” 
3. Invoking fear: “What if I don’t succeed.”  
4. Paralised perfectionism: “I’ll wait for the right time.” 
5. Sabotaging things at the end:  “I have earned a break.” 
6. Searching for excitement: “I work best under pressure.” 
When we face something we don’t like (such as a difficult task), the pain centres of our brains will light up. In these situations we can react two ways: (1) quickly transfer our attention to something else in order to avoid the feeling of “pain” or we can continue with the task even though we feel discomfort (it will go away after 15-20 minutes). This is why the best way to overcome delay-related problems is to trick our brains and not take the easier path, rather stick with a difficult problem a little bit longer. Oakley (2014) explains that the popular “pomodoro” technique can be used to eliminate delays – fix your stopwatch to 25 minutes, free yourself of all disturbances and work rigorously on the task at hand for the next 25 minutes. Then, the recommendation is to take a 5 minute break and reward yourself (do something you like).                 

The best way to overcome a problem with delays is to be aware of the delays, to understand the reasons why we delay things and then devote to the execution of the duties.                 

There are nine strategies for overcoming delays: (1) dismiss the task – what are the consequences to not completing the task? (2) delegating duties; (3) completing the task as soon as possible; (4) seeking advice; (5) divide a task into smaller parts; (6) the “15 minute” rule – every project task should be limited to 15 minutes; (7) deadlines are clearly defined; (8) rewarding yourself & (9) dealing with obstacles and hindrances in the execution of duties.                
4.7. Time wasters – a broader look    
Apart from the already mentioned time wasters, the following tasks can also result in the inefficient use of time:                
· A lack of goals, priorities, daily schedules;  
· Unorganised work desk (causes: lack of  a system);  
· Ineffective delegating;  
· Attempting to do much more in a short amount of time;  
· Lack of or unclear communication;  
· Inadequate and obsolete information;                
· Indecisiveness and delays;  
· Unclear responsibilities and authority;        
· Unwillingness to refuse a task by saying “NO” 
4.8. General strategies for managing interruptions                  
If you are frequently exposed to interruptions, there are two groups of strategies to “protect yourself”: (1) strategies that deal with prevention & (2) strategies that minimise the damage from “disturbances”.                                                 

Strategies that deal with prevention attempt to prevent us from being disturbed. This can be achieved through subtle communication (a “do not disturb” sign on the door) or by presenting people who disturb us with, for example, a schedule so that they can see the complexity of the work we do. Apart from that, preventive action also means proper time planning for meetings or simply to work in a place where others cannot disturb us.                 
Techniques to minimise damage from “disturbances” can be grouped: (1) transferring responsibility to someone else; (2) shortening discussions (“I believe that we can resolve your problem, however I have a meeting in 10 minutes. If we can’t resolve this to your satisfaction in 10 minutes then we will need to set an appointment for later on”); (3) postponing (“I cannot give my full attention to your situation now. Can you phone me later or tomorrow morning?”) & (4) refusal.

5. COMMUNICATION AND WORK WITH PARTIES  
"The most important thing in communication is hearing what isn’t said."
Peter Drucker
Every message we send (email or personally or by phone), which isn’t understood properly is a loss of time: it needs to be done again, it requires us to reorganise our time. Communication is a powerful tool that can serve to better utilise our time. This section of the manual will particularly focus on communication with the objective of establishing and improving the relationships between us and our parties while at the same time relaying a message or problem, giving negative feedback or allowing us to face serious issues concerning communication. This type of communication is called supportive communication.

5.1. Communication model  
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Picture 11. Communication model  
Every type of communication includes the following elements: (1) a sender and a coded message by the sender; (2) a message channel (verbal, written…); (3) a recipient and decoding the message by the recipient; (4) a return link (response); & (5) identifying and managing disturbances. In the context of time management, problems can occur from a message that has not been well thought through (coding), the wrong choice of channel to relay the message (written instead of verbal), and misunderstanding a message by the recipient (decoding). Coding and decoding are two very important elements of communication and lead us to the following conclusion: “what we say is not always what other people hear.” Apart from the standard disturbances to communication (such as noise), a recipient and the sender often lack a common field of interest and the same information. Every communication should be in a form that will take into account language skills and other skills and knowledge of the message recipient. If we relay a message by using language that can’t be understood by the recipient, we risk being misunderstood which ultimately leads to redoing duties and reorganising time.                 

5.2. Eight attributes of supportive communication  
Whetten et al. (2010) identified eight attributes of communication that offer support, that allow for greater efficiency, contribute to problem resolution, offer quality results and lead to less conflict situations.                                                   
Communication based on congruence: Communication should reflect what we think or feel.  
	Communication based on congruence

	“You are late.” (√)
	“It’s OK. Can we continue?” (x)


Descriptive communication: Communication should be descriptive, not evaluative.
	Descriptive communication  

	“This and that happened. In future I recommend we work this way.”(√)
	“You were at fault.” (x)


Communication that is problem-oriented: A problem can be resolved, a problematic person cannot.  
	Communication that is problem-oriented

	“How do we resolve this problem?” (√)
	“This case won’t be finished because of you.” (x)


Validating communication: Respectful communication makes the participants feel: recognised, understood, accepted, valued.                 
	Validating communication

	“There are set rules. However, tell us your suggestions and we’ll see what we can do…” (√)
	“You are not familiar with the process, we will do it as I see fit.”  (x)


Specific communication: Focus is on specific events or behavior, and avoids generalisations, extreme and exclusive statements (and/or).                 
	Specific communication

	“You interrupted me three times during the hearing.” (√)
	“You keep on interrupting me.” (x)


Conjunctive communication: Focuses on statements that allow for a natural connection with the previous statement and encourage interaction.                                
	Conjunctive communication  

	“Based on what you said...” (√)
	“Regardless of what you say....” (x)


Owned communication: Owned communication implies taking responsibility.                 
	Owned communication

	“I decided to deny your request.” (√)
	“Your request is denied.” (x)


Listening: According to certain research, people on average understand only 25% of the messages they receive. In a conversation, the person talking the most is the one who learns least about the others in the conversation.                                
	Listening  

	“What do you think are the obstacles preventing the continuation of the trial?”  (√)
	“As I’ve been saying, you are making mistakes in your work.” (x)


5.3. Choosing you communication channel  
A message can be sent via a number of channels, most commonly: face-to-face communication, telephone & email.   

In such context, communication contains three elements (Zeller, 2009): words, tone of voice and body language. In face-to-face communication we use all three elements, telephone communication entails the use of only words and tone, while email communication uses only words. The choice of communication channel depends on the complexity of information we wish to relay as well as the nature of the discussion/conversation itself. Email offers efficiency and speed, though face-to-face communication is sometimes the best way to deal with a complex situation.                 

5.4. Basic communication skills: directness and conciseness                 
Directness and conciseness does not mean that you are cruel, cold or in a bad mood rather that you are sending a clear message and this represents a basic communication skill for better time management. Instead of telling parties "you haven’t brought with you all the required documents” you can be more specific and list the documents that need to be submitted. Only if your area of understanding fully corresponds to that of the parties (a message is coded and decoded in the same way) can communication such as “you haven’t brought with you all the required documents” be effective. However, in most cases there is a disproportion in the areas of understanding and we need to explain what we expect from the parties and instruct them on how to obtain the information in question.                                       

When it comes to communication, there are two important aspects (Malandro, 2003): (1) what message we want to send & (2) how you want the recipient of the message to feel. While the content of the message is far more important, message recipients remember for longer how they felt from your message that the content itself. Sometimes a carelessly drafted sentence due to fatigue or a momentary lapse in focus can create additional work (a party that creates problems).                  

In just about all situations, when communicating, people try to begin serious discussions with small talk (insignificant to the matter). This type of communication should not be avoided, however should be limited.                                               
6. INFORMATION – COMMUNICATION TOOLS FOR MORE EFFICIENT TIME MANAGEMENT  
"The first rule of any technology used in a business is that automation applied to an efficient operation will magnify the efficiency.

 The second is that automation applied to an inefficient operation will magnify the inefficiency."  
Bill Gates
In the context of time management, information – communication technology is digital technology that helps individuals and organisations use information (documents & papers) better. Time management skills can be improved with the proper use of this technology.                  

6.1. Electronic calendars  
Electronic calendars offer many advantages compared to classic (paper) calendars. They allow for easier entry and correction of information in connection with your activities and leave a permanent record (past activities are easily accessed for self-evaluation). Apart from this, certain electronic calendars offer the possibility to allow access to colleagues from the same organisation (e.g. if you or your colleagues use Microsoft Outlook for time planning, then setting meetings is easier because you can see when your colleagues are available – though not what they are doing). If we pick the right software, the electronic calendars can be used to show identical content on a computer, tablet, cellphone or any other apparatus.                
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Picture 12. Example of an electronic calendar                
One very important issue when selecting planning software is data security. If you use an internal CMS system, its security standards are adapted to the needs of the judges and there is no threat regarding any abuse of data that has been entered. If the CMS electronic calendar doesn’t fulfill all of your time planning needs, ask the staff of the IT department in your organisation to recommend an alternative software solution (most android driven smartphones use Google email and calendar services). You can take the following steps to ensure the safety of your data: (1) use abbreviations or codes familiar to you when entering data on sensitive cases; (2) set a password that activates when unlocking your cellphone & (3) make sure that your passwords for you cellphone and your electronic calendar are original and difficult to crack.                                                  

6.2. Organising documents in the folders                   
Computers allow us to file unlimited amounts of information. This is good news when talking about our available filing options, though bad news when it comes to time management (Picture 13 is an example of what a desktop should not look like). The more data you save to your computer, the more difficult it is to find important data. That is why document organisation should be addressed strategically.                 

 SHAPE 



Picture 13. An example of what a desktop should not look like  
Any modern system allows for the organisation of files in folders. Folders should be viewed as categories that, just like real folders, serve to keep similar documents. When keeping files, we have to define categories for every area of responsibility at work or by case type. An example of this can be seen in picture 14.                
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Picture 14. An example of how to organise files                  
6.3. Naming documents  
Even though we frequently resort to using the generic names of files when saving them (e.g. “Decision.doc” or “Decision_version3.doc”), such an approach will make it difficult to work out later on. The name of a file should be specific (e.g. "Case Name_Surname Hearing 1.doc"). Files should immediately be defined with the appropriate name and saved in the appropriate folder (category) – this way we can avoid clutter on our computer. Naming will help us later on to remind us of the type of document in question – which is vital for better time management. Naming files depends on the way you recall/memorise information – whether you can recall more easily cases based on party names or case numbers (P-2345-13)?    

6.4. Writing reports – using templates  
Every judgment is specific, though also has many common elements. Templates make is easier to write judgments. Templates that are found in the CMS system make it possible to automatically fill-in general case information. You can also make templates on your computer and organise them with folders. When opening a template in Microsoft Word you use the “Save as” function to make a template copy in another folder.                  

6.5. CMS software  
CMS (Case Management Software) software that was developed for the courts has many useful functions. Considering that its use is mandatory when assigning cases, other options available with the software should also be looked at: from filing all materials to time planning with the CMS calendar. Electronic documents that are kept in one place make it possible to access files with just a couple of clicks of a mouse.                  

6.6. Video conferencing  
The use of video conferencing has increased significantly in the European judicial community with the objective of shortening procedures and reducing costs (interviews with participants, experts and witnesses), especially in situations when participant safety is vital (this way they are at safety when testifying at trial).                                  

6.7. Organising computers – general issues for consideration  
In order to increase efficiency with the aid of computers, consider the following issues:                
· How do we usually access information on our computer? Do we search data according to dates, content, client name, case name, case type etc.? The way we organise files and folders depends on the answer.                   

· How long do we have to keep our files? It is worth keeping files permanently, whereas information as it becomes older and we access it less, can be archived in a separate “Archive” folder.                   

· How do we create new files? If we use templates, we will create a separate folder with templates. The “Save As” function makes it possible to save templates in other specifically named folders.                   

· Should we archive files that we no longer use?                
· Do we delete unnecessary files?                
1. TRIAL WITHIN A REASONABLE TIME 






It has long been a known principle that slow justice is no good justice.







Justice delayed is justice denied.

Article 6 of the European Convention on Human Rights guarantees everyone a right to fair hearing within a reasonable time. 
 

The rights and freedoms as set forth in the European Convention for the Protection of Human Rights and Freedoms are directly applicable in BiH. These documents take precedence over all other laws. The Constitution of BiH and the Constitutions of the Entities guarantee the rights enshrined in the European Convention as constitutional rights.

This right is also guaranteed by many other international and regional instruments for the protection of human rights, constitutional and legal provisions and traditions.

During the past twenty years or so, the case law of the European Court for Human Rights concerning the right to trial within a reasonable time, as referred to under Article 6 of the European Convention, has changed the perspective on the efficiency of judiciary and led to awareness that the efficient judiciary is one of the prerequisites for ensuring the rule of law, and that the legal security as well as equality of citizens before the law and court, are greatly dependent on the efficient judiciary.

The European Commission for the Efficiency of Justice of the Council of Europe (CEPEJ), which in their reports evaluates the efficiency of the justice systems and recommends practical instruments and measures for improving the efficiency of justice system, noted that one of the important elements for an unimpeded functioning of courts is the preservation of principle of fair trial within a reasonable time. This principle must be given full consideration when taking activities to tackle the workload of courts, length of procedure and specific measures to reduce the length of procedure and improve its efficiency and effectiveness. 

There is no general rule as to how to define a "reasonable time". Whether that period is "reasonable" or not depends on the circumstances of the case at hand. In assessing whether the time period may be considered as reasonable, the following factors should be taken into consideration: complexity of a case, conduct of the applicant, actions by the competent authorities, value of the protected subject and the need for urgency of proceedings, as well as the prior case progression. The determination whether the “reasonable time period” has been exceeded will depend on the detailed consideration of circumstances and the causes for delay, and not merely on the length of time.

The lack of resources, workload of courts or a great number of cases have not been recognized by the European Court of Human Rights as acceptable justification, thus expressing the understanding that the member states have a duty to organize their court system in a way that can ensure trial within a reasonable time, i.e. ensure the respect of basic rights for their users.

The prevalent practice is that the breach of the reasonable time has occurred if the case has been with the same court for two years, or if no action by the court was taken for 6 to 12 months after taking the case.

In order to improve the efficiency and efficacy of the civil procedure, and to uphold the principle of fair trial within a reasonable time, a comprehensive legal reform was conducted in in BiH 2003, which included the enactment of new civil procedure codes in both the Federation BiH and Republika Srpska, in identical texts. Appropriate law was later enacted at the state level and in Brcko District, containing similar solutions.

Specifically, one of the objections to the civil procedure prior to the enactment of new laws, was the inefficiency in the conduct of the main hearing, the unnecessary and frequent adjournment of the main hearing sessions, lack of concentration of evidence in the process, which in practice resulted in delays in civil procedure, and also constituted the breach of provisions of Article 6 of the European Convention on the Protection of Human Rights and Fundamental Freedoms. Consequently, in the new procedural laws a special emphasis is placed on the provisions regulating the main hearing; the adversary principle was introduced and the principle of material truth was abandoned, and all with the aim to achieve greater efficiency in procedure, and provide for a more expedient completion of civil cases.

There is no doubt that the Civil Procedure Codes in BiH represent an efficient "tool" in the hands of judges and allow for a quick and simple completion of a court procedure, and fulfilment of the principle of fair trial within a reasonable time. However, the precondition for that is the professional and practical experience of a judge, as well as that the judges possess organizational and "managerial" skills. 

Therefore, it is noted in the Recommendations of the European Commission for the Efficiency of Justice that in order to preserve the principle of fair trial within a reasonable time, it is necessary to strengthen the proactive role of the presidents of courts and increase the efficiency of judges, as well as to strengthen their role in the court procedure through education in the area of court procedure management and improvement of their organizational skills.

Indeed, the right to judicial protection entails the right of every individual to be tried by a competent and educated judge. The continuing education and training is the basic professional standard for judges. This duty of a judge lasts for as long as their service. 

2. ANALYSIS of existing situation with respect to the length of court procedure in courts in BIH

2.1 Remarks by international and domestic bodies regarding the situation in the civil procedure practice in BiH

The situation in the judicial branch in BiH is a complex one. Objections are particularly directed at the length of proceedings before the courts and a great number of unresolved cases, which render the protection of personal civil rights tardy and inefficient; this, therefore, calls for measures to ameliorate the situation. Moreover, the vast majority of lawsuits filed against the state of BiH and its Entities before the European Court in Strasbourg have been filed because trials were not conducted within a reasonable time. 

The European Commission for the Efficiency of Justice of the Council of Europe (CEPEJ) in their regular reports evaluates the efficiency of the justice system and recommends practical instruments and measures for the improvement of efficiency of justice systems in Council of Europe member states, including Bosnia and Herzegovina. In its evaluation report European judicial system for 2012
 CEPEJ found that in terms of access to justice, BiH is among the lowest-ranking countries on the European list, both by the number of cases which were afforded free legal aid, and by the amount of the budgetary expenditure for servicing free legal aid. 

CEPEJ concluded that in civil disputes in Bosnia and Herzegovina, the number of incoming cases is higher than the number of resolved cases, which creates backlogs. Although, according to CEPEJ's indicators, the clearance rate for the civil cases in BiH is satisfactory, the disposition time, i.e. the time it takes for a case to come to trial, for the received cases is still a matter of concern. Hence, the clearance rate for the civil cases in 2012 was 115.9%,
 while case disposition time was still long and it was calculated to be between 600 -700 days from the day of initial filing until the first instance decision, which ranks Bosnia and Herzegovina very low on the European list, according to the expediency in resolving civil cases. 

It was noted in the HJPC Annual Report for 2013
 that according to the types of cases, the largest number of unresolved cases was among the civil ones (litigious cases and commercial disputes excluding utility cases), these were followed by enforcement cases, minor offense, non-litigious cases, land register, criminal and administrative cases. According to the HJPC report, in 2013, while adjudicating on appeals it received in 197 cases, the Constitutional Court of BiH found the breach of the parties' rights to fair trial resulting from the breach of the right to make a decision within a reasonable time, while in 66 cases it ordered that appellants be paid a total amount of 146.150,00 KM on account of non-pecuniary damages caused by failure to make a decision within a reasonable time in a court procedure.
 

Addressing the identified shortcomings and problems in the functioning of the judiciary depends on many factors, such as the mere organization of the judiciary, systematization of judicial office holders, judicial administration, material-technical support, funding, achieving efficiency in court proceedings in civil matters, good-quality procedural legislation, training of judges and staff members, etc.
  

2.2 Analysis of the existing situation with the view to the duration of court procedure and individual stages in the court procedure in courts in BiH

2.2.1 The duration of procedure and individual stages in the procedure with a special emphasis on data on postponed and adjourned hearings

Duration of unresolved cases

According to CMS data, in 2012, the duration of unresolved P cases was 781 day on average, and 700 days for Ps cases, while in 2013, duration of unresolved P cases was 685 days on average, and 638 days for Ps cases, which can be seen in detail in the attached chart.

Overview of disposition time for unresolved litigation (P) and commercial (Ps) cases by years
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Duration of resolved cases

According to the CMS data, in 2012, disposition time for resolved P cases was 824 days on average, and 696 days for Ps cases, while in 2013, the average disposition time for resolved P cases was 831 day, and 714 day for Ps cases, which is by far longer if compared to the average length of the solved cases in the European countries. According to information available to CEPEJ
, the average length of litigious and commercial cases in the first instance courts in European countries is 287
 days. 
Duration of individual stages in the procedure 

For the purposes of producing an analysis of the duration of individual stages in the procedure in courts, two efficient courts and two courts faced with a large number of unresolved cases have been taken as examples. In selecting the courts, one was mindful that the courts should be of approximately same size in terms of number of judges/legal officers, number of resolved and unresolved cases, etc.

Also, the analysis focused on litigious and commercial cases, namely:

· high value litigious disputes “P”

· labour dispute cases “Rs”

· high value commercial disputes “Ps”

For the purposes of the analysis, cases resolved in 2012 and 2013 from the above mentioned groups of cases were also considered. Further in the analysis, the real court names will be replaced by “efficient court” and “inefficient court”.

	2012 – numbers are expressed in days

	 
	Average time between the filing of complaint and the delivery of complaint for response
	Average time between delivery of complaint for response and scheduling preparatory hearing
	Average time between  preparatory hearing and the main hearing 
	Average time between the main hearing and when decision is served on the party

	Efficient court 
	32,0
	166,5
	135,2
	51,5

	Inefficient court 
	311,6
	346,8
	125,3
	68,3


	2013 – numbers are expressed in days

	 
	Average time between the filing of complaint and the delivery of complaint for response
	Average time between delivery of complaint for response and scheduling preparatory hearing
	Average time between  preparatory hearing and the main hearing 
	Average time between the main hearing and when decision is served on the party

	Efficient court 
	37,7
	158,8
	124,3
	36,1

	Inefficient court 
	463,3
	40,4
	114,7
	48,6


Analysis of postponed and adjourned hearings

In order to evaluate the situation in courts in BiH, an analysis of postponed and adjourned hearings in 2012 and 2013 was conducted. The analysis only included the first instance litigious (P) and commercial (Ps) disputes, considering that the largest number of unresolved cases is among the litigious cases and commercial disputes.

The analysis included the following:

a) all recorded postponed and adjourned hearings in cases that were resolved in 2012 and 2013, irrespective of when the cases were received by the court;

b) all recorded hearings in cases resolved in 2012 and 2013, irrespective of when the cases were received by the court;

c) all recorded postponed and adjourned hearings in 2012 and 2013, in all cases that were  with the court in 2012 and 2013; 

d) All recorded hearings in 2012 and 2013 in all cases that were with the court in 2012 and 2013. 

The results of the analysis showed as follows:

a) In every case, from the moment it is received by the court until its finalization, there is at least one postponed or adjourned hearing;

b) In every case during the first instance proceedings, from the moment it is received by the court until it is finalized, there are more than two hearings (the preparatory and the main one as prescribed under the law); 

c) During 2012, in every second case, a hearing was either postponed or adjourned;

d) During 2013, in every third case, a hearing was either postponed or adjourned.

2.3 Analysis of causes that lead to long court procedures

The analysis conducted by the HJPC BiH, in relation to the drafting of the Instruction on the Reduction of Backlog, showed some of the main reasons for the large number of unresolved cases, as named by some courts in BiH, shown in Table 1.

Table 1: Reasons given by courts that lead to a large number of unresolved cases 

	Reasons
	Number of courts that named one of the reasons
	Percentage out of total 72 courts



	Insufficient number of judicial office holders
	40
	56%

	Insufficient number of administrative staff members
	40
	56%

	Large influx of new cases
	18
	25%

	Backlog from previous years or backlogs created after merging of courts after the 2003 reform
	12
	17%

	Frequent absence of judges (most often sick leaves)
	10
	14%

	Unavailability of parties
	8
	11%

	Frequent adjournment of hearings (at the request of parties or for the purposes of expert evaluation)
	6
	8%

	Insufficient commitment of judges to work on old cases
	5
	7%

	Inadequate legislative solutions
	5
	7%

	Judges assigned to work on several different categories of cases and a large number of  re-assignments of cases
	5
	7%

	Other reasons (material resources, obsolete equipment etc.)
	6
	7%


Accordingly, the possible

a) Objective reasons are:

· judges overburdened with a large number of cases, 

· backlogs from previous years,

· frequent absence of judges,

· unavailability of parties, 

· court and post office couriers do not comply with the provisions of the Civil Procedure Code regarding delivery,

· frequent postponements and adjournments of hearings (at the request of parties or for the purposes of conducting expert evaluations),

· inadequate legislative solutions,

· replacing a judge at a late stage in the proceedings, 

· a large influx of new cases,

· frequent referral of cases back to the first instance court for a retrial, even if the second instance courts are allowed under the law to adjudicate in such matters on their own.

A large number of cases that overburden each judge individually, without a doubt, is an important factor that contributes to the inability to respect legal deadlines for taking procedural actions in a civil procedure and to the lengthy court procedures. 

However, the data received through CMS regarding the duration of some stages of the litigious procedure in courts in BiH
, indicate that even in courts where there are no old cases (which are designated as efficient courts in Table 2) procedural actions are not taken within legally prescribed deadlines.

Table 2: Legal deadlines for taking procedural actions in the first instance procedure and the duration of individual stages of procedure in practice

	Procedural steps in the first instance procedure 
	Legal deadlines
	Average time in  efficient court 
	Average time in inefficient court

	Preliminary examination of complaint and delivery of complaint for response
	30 days 
	32.0
	311.6

	Response to complaint
	30 days
	166.5
	346.8

	Response to counter-claim
	30 days
	
	

	Preparatory hearing 
	30 days
	
	

	Main hearing
	30 days
	135.2
	125.3

	Drafting and delivery of judgment 
	30 days
	51.5
	68.3

	TOTAL 
	180 days
	385.2
	852


Table 3: Deadlines for taking procedural actions after invoking regular legal remedy and deadlines in the second instance procedure 

	Procedural actions following legal remedy and the second instance procedure
	Legally prescribed deadline
	Average duration in 2012

Gz
	Average duration in 2013

Gz
	Average duration in 2012 Pz 
	Average duration in 2013

Pz



	Appeal
	30 days
	
	
	
	

	Delivery of appeal for response
	8 days
	
	
	
	

	Delivery of response to appeal
	8 days
	
	
	
	

	Delivery of case file to II court 
	8 days
	
	
	
	

	Time between instituting second instance procedure and holding of panel session or hearing
	45 days
	58.15
	99.78
	122.15
	388.05

	Time between holding of panel session or hearing  and issuance of decision  
	30 days
	268.76
	268.92
	283.12
	22.24

	TOTAL
	129 days
	326.91 days
	368.70 days
	405.27 days
	410.29 days


It follows that the causes for lengthy court proceedings and non-compliance with the legally prescribed deadlines for taking procedural actions may also be found among the subjective causes, such as:

b) Subjective causes:

· Inefficient management of procedure by judges,

· Insufficient "use" of various procedural instruments that may contribute to expediting the procedure by judges, 

· Insufficient commitment of judges to a more efficient court procedure,

· Insufficient familiarization with the case during the stage of preliminary examination of the complaint in order to set the course of proceedings on the right track,

· Failure to take measures to prevent abuse of procedural rights,

· Adjournment of hearing when there is no room for doing so,

· Insufficient organizational skills of the judge,

· Acting mechanically in cases, a practice that is partly "inherited" from the “old code” era,

· Inconsistent practices of the couriers, particularly among the post office operators in Bosnia and Herzegovina,

· Insufficient professional and work experience of judges.
2.4   Measures and methods to address objective causes of delays in court procedures and remove subjective causes of delay in court procedures 

1. Finding an adequate solution for the issue of insufficient number of judges and members of court staff, allow for redistribution of resources in a quick and efficient manner, so as to avoid delays and accumulation of cases, 

2. Establish an efficient and harmonized system of free legal aid in the entire territory of BiH; easier access to and a more efficient functioning of the system of free legal aid enables a more efficient and faster conduct of a court procedure, in addition to enabling a more efficient and better protection of human rights before courts (right to legal assistance) for vulnerable parties who are not capable of conducting the proceedings in an adequate manner, or to hire professional assistance due to lack of financial means, 

3. Reduce case backlog; to this end, the HJPC issued an Instruction for Developing Backlog Reduction Plans,
 which has been in application in courts since 2011. In accordance with this Instruction, the courts/judges have an obligation to process the cases in accordance with the date of the initial document, and it prescribed the duty of judges, presidents of departments and presidents of courts to implement the plans for resolution of old cases, 

4. Improve legal regulations with the view to achieving a more efficient court procedure; monitoring and the analysis of implementation of existing legal provisions in practice and upgrading them in order to improve the legal regulations, in particular to improve the provisions on delivery of court writs, so as to prevent the abuse of these provisions and prevent the parties from avoiding to receive court writs,

5. Establish an adequate system of delivery services; it is often the case in practice that couriers, be they court or post office ones, do not perform their jobs properly in accordance with the CPC provisions on delivery. Also, the practical examples show that most revoked first instance judgments in connection with improper service can be attributed to couriers who failed to comply with the provisions regulating personal delivery; in order to set up a lawful, efficient and consistent work of the delivery services at the level of Bosnia and Herzegovina, the BiH Agency for Postal Services has issued an Instruction on Transport and Delivery of Court Writs by Public Postal Operators,
  however, it is seen in practice that couriers do not comply with the said Instruction, which leads to unnecessary delay of court proceedings, as well as the increase in costs of proceedings. Therefore, it is necessary to be pointing to the specific omissions by the couriers and provide additional training for court and post office couriers,

6. Educate judges on how to manage the court procedure and improve their organizational skills; one of the most important aspects of improving the functioning of the judicial system and the manner in which judges can help improve the system is through the education of judges; if the judge is not competent enough, even the new  efficient rules of civil procedure will not lead to the desired results; it is only in the hands of a competent judge that the efficient rules of civil procedure may yield desired results; therefore, the purpose of this module is to indicate to the possibility of a more efficient use of measures and instruments, that may enable judges to expedite the procedure.

7. The issue of efficiency in processing a case is closely related to the judge’s skills of organization of work. Therefore the improvement of organizational skills, and the development of managerial skills for the efficient control of court procedure, are priorities for judges as individuals, as well as courts as institutions, 

8. The issue of efficiency in processing a case is also closely related to the ethical principles for judges, and knowing of the key principles defined by the European Court of Human Rights in this area; taking routine actions in cases, which is partially “inherited” from the period of the old law, may to a certain extent derogate the value of certain legal instruments.

9. Code of Judicial Ethics adopted by the HJPC in 2004 provides several guidelines for judges in terms of ensuring ethical behaviour related to the conduct of trial within a reasonable time. The most direct of the guidelines is contained under item 5 of section 5 - Professionalism and Responsibility to Work, which stipulates that “a judge performs his function efficiently and lawfully, within a reasonable time”. This Code further stipulates that a judge encourages and furthers the protection mechanisms, with the aim to maintain and strengthen the institutional and operational independence of judiciary (1.4.) and "promotes high standards of judicial conduct in order to strengthen the public confidence in judiciary" (1.5). According to the Code, a judge performs his function and treats all cases without favouritism, bias or prejudice. Impartiality does not only pertain to the decision, but also to the decision making process. 

10. Comprehensive and thorough preparation in all elements, both factual and legal, in each individual case is one of the most important ways in which judges can contribute to eliminate the subjective causes of delays in court proceedings; if by thorough research and preparation during the preliminary procedure, a judge gains a clear picture of what the contentious legal issues are and which evidence is required, he is then able to efficiently plan both the time necessary for the main hearing and the time necessary for presentation of some of the evidence, but also to balance the conduct of the parties in terms of focusing their participation on the basic issues of the dispute,

11. Providing training for court staff in order to help the judges act more efficiently and promptly in a court procedure, 

12. Improvement of IT support and technical equipment (ensuring material means for audio recording of hearings before court, as prescribed by amendments to the CPC of RS and the CPC before the Court of BiH;
 this would significantly contribute to the shortening of the court procedure, reduction of costs, increase of efficiency and procedural discipline of participants in the proceedings.

3. principlEs and civil procedure CODE provisions that ensure efficiency of court procedure

The right of a party to trial within a reasonable time is complementary to the duty of the court to avail of all its procedural powers and procedure management measures in order to conduct the procedure efficiently and without delay. 

Civil Procedure Codes at the level of BiH, its Entities and Brcko District, expressly provide that the court has a duty to conduct the procedure without delay and prevent any abuse of rights which would lead to delay (Article 10 of CPC RS, CPC FBiH and CPC BD BiH, Article 15 of CPC of the Court of BiH).

This provision entails two litigious procedure principles: the principle of procedural economy and the principle of prohibition of abuse of procedural powers and rights.

Principle of economy means achieving purposes of a civil case while investing as little time, community service and material resources as possible (Triva, GPPP, p. 115).

Principle of the prohibition of abuse of procedural powers and rights means that the parties have an obligation to conscientiously use their statutory rights, while, on the other hand it implies the obligation of the court to identify and address every procedural action by the parties taken wilfully to harass the court and the adverse party.

Applying these principles in the court procedure directly affects the efficiency of the court protection.

3.1 Principle of economy


The principle of economy is primarily intended for the court. Although there is no doubt that the parties to the proceedings have a significant responsibility in ensuring disciplined participation in the proceedings and the respect for the procedural economy, the court is the one who is responsible to ensure full control over the course of the proceedings by application of different measures. 

Legal provisions and measures that ensure the fulfilment of this principle:
The principle of economy of proceedings is stipulated under Article 10 of the Civil Procedure Code,
 but a there is a whole range of provisions in this Code intended to enable a faster and more simple finalization of the proceedings:

· first of all, there are provisions that stipulate deadlines for every action taken by both the court and the parties to the proceedings, stipulating also the consequences of their failure to do so, 

· concentrating the procedure on two hearings only and the unity of the main hearing,

· concentration of factual and evidentiary materials at the preparatory hearing (only exceptionally and under legally prescribed conditions may the new facts and evidence be adduced after the conclusion of the preparatory hearing),

· provisions regulating the possibility of holding the main hearing immediately after the conclusion of the preparatory hearing,

· provisions excluding the possibility to adjourn the hearing for an indefinite time period,

· provisions that significantly limit the reasons for postponing and adjourning hearings,

· modification of complaint no later than by the conclusion of the preparatory hearing, and only in exceptional cases after the preparatory hearing, 

· filing counter-claim no later than by the conclusion of the preparatory hearing, 

· the principle of resolving preliminary issues; if they have not been decided upon by the court or other competent body and if a special regulation does not preclude the possibility that a certain right or legal relation be decided upon by the competent court as a preliminary issue,  

· the duty of the court during the preparatory hearing to recommend to the parties to solve the dispute by mediation procedure or by out-of-court settlement, thus encouraging the alternative methods of dispute resolution,

· provisions regulating the main hearing before the second-instance court and a significant limitation of the second instance-court with respect to reasons for revoking the judgment and affirmation of the main hearing before the second-instance court,

· provisions that regulate the pronouncement, drafting and delivery of judgment,

· Abandoning the mechanism of stay of proceedings, 

· Abandoning the possibility of reopening the main hearing that had already been concluded,

· Abandoning the principle of material truth and the principle of assisting the lay party.

In order to improve the efficiency of the litigious procedure, amendments were made to the Civil Procedure Code of Republika Srpska
 as well as the amendments to the Law on Civil Procedure before the Court of BiH
 (their adoption is currently pending in FBiH), which shall additionally contribute to greater procedural discipline and efficacy of procedure, primarily: 

· provisions on delivery of complaint to defendants, if it is established that a defendant does not reside at the last known address of residence, and his current residence or work place cannot be ascertained, the delivery of writ will be done by posting the writ on the notice board and by publishing it in a daily newspaper. Also, there is a sanction prescribed, if within the deadline set by the court, the plaintiff does not make an advance payment for the costs of publishing of writ in daily newspapers, the complaint will be dismissed,

· the possibility to reach out-of-court settlement and withdraw the complaint even after the conclusion of the main hearing, until the finality of the judgment, 

· if the hearing is held before a new judge, upon the consent of the parties, the court may decide not to re-examine witnesses and expert witnesses and not to perform another onsite investigation, and instead to read the records on presentation of those pieces of evidence,

· proceedings that involve same persons may be merged even without the consent of the parties, ex officio, if it would expedite the deliberation or reduce the costs,

· the second-instance court may revoke the first-instance judgment only once and return it to the first-instance court for retrial, 

· Article 10 CPC has been amended so as to expressly stipulate that: "a party shall be entitled to a decision regarding its requests and proposals within a reasonable time".

Amendments to the Civil Procedure Code in Republika Srpska and Amendments to the Civil Procedure Code before the Court of BiH (their adoption in FBiH is currently pending) expressly provide for the right of parties to trial within a reasonable time. Thereby, in conformity with the Convention for the Protection of Human Rights and Basic Freedoms, a special procedural principle has been formulated. 

However, these amendments to the CPC do not precisely define the meaning of the term "reasonable time", but rather introduce it as a legal standard, which may have a different connotation in each specific litigious case, because cases can also be very different one to another, which depends on many procedural circumstances including those dependent on the litigants themselves. 

3.1.1 Legal deadlines for taking certain actions in a court procedure
Deadlines are procedural instruments which ensure the concentration of procedure. Setting deadlines for procedural actions taken by both the court and the parties, ensures, not only the procedural discipline, efficiency, economy of proceedings and trial within a reasonable time, but also the legal security in providing legal protection.

Legal deadlines for taking key actions in civil procedure:

1. No later than within 30 days from the receipt of a relevant and complete complaint, the court shall serve the complaint on the defendant for his response (Article 69 CPC),

2. No later than 30 days from the receipt of the complaint, the defendant shall submit to the court his written response to the complaint, (Article 70 CPC),
 

3. As a rule, the preparatory hearing shall be held within 30 days upon the receipt of the defendant’s written response to the complaint, i.e. from the day of the expiration of the deadline for filing the response to the complaint or if the defendant filed a counter-claim within 30 days from the day of receiving the response to the counter-claim (Article 75 of the CPC),

4. As a rule, the main hearing shall be held within 30 days from the day of holding the preparatory hearing (Article 94 of the CPC),

5. The court shall issue a judgment and prepare it in writing within 30 days from the day of concluding the main hearing (Article 184 CPC),

6. Parties may file an appeal against the judgment rendered in the first instance within 30 days from the day of issuance of the judgment (Article 203 of the CPC),

7. A copy of the timely, complete and allowed appeal shall be served by the first instance court to the adverse party within 8 days from the day of receipt of the appeal; the adverse party may file its response to the appeal with that court within 8 days from the day of receipt of appeal (Article 214 CPC),

8. Following the receipt of the response to the appeal or after the expiration of the deadline for responding to the appeal, the first-instance court shall deliver the appeal and the response to appeal if filed, together with the entire file to the second-instance court within 8 days at the latest (Article 214 CPC),

9. the second-instance court shall hold a panel session or a hearing within 45 days after it receives from the first-instance court the file upon appeal (Article 217 paragraph 3 CPC),

10. The second-instance court shall decide within 30 days from the day of holding the session on which the appeal was considered, or if a hearing was held, within 30 days from the day of the conclusion of the hearing (Article 217 paragraph 4 of the CPC), within 3 months (Article 326 of the CPC of Brcko District BiH).
 
Bearing in mind the above mentioned legal provisions and deadlines for taking certain actions in the first and second instance court procedure, it follows that the first instance procedure, when separate actions are taken within legally prescribed deadlines, should not last longer than 180 days (6 months).

The procedure between the making of first instance decision and delivery of the case file to the second-instance court after appeal, should not last longer than 54 days (deadline for appeal 30 days, delivery of appeal for response within 8 days from the receipt of the appeal, delivery of response to appeal if any during another 8 days, and delivery of case file to the second-instance court during further 8 days' period).

The procedure before the second-instance court from the delivery of the case file after appeal to the second instance court until it renders the second-instance decision is 75 days (2.5 months), under the CPC of Brcko District 120 days (4 months).

Therefore, in cases where actions are taken within legally prescribed deadlines, the court procedure in civil cases should take no more than 309 days (10.5 months) or 354 days (11.8 months) in Brcko District, between the filing of the initial document and the second-instance judgment.

3.1.2 Concentration of procedure to two hearings and the unity of the main hearing 

This principle introduced the obligation on the court, to conduct the first-instance proceedings in only two hearings, as a rule; more specifically one preparatory hearing and one main hearing. The law also provided for the exceptions to this rule, but it is the basic rule to concentrate the first instance procedure in two hearings only:

· As a rule, the first instance procedure consists of two hearings – one preparatory and one main hearing (Article 11 of the CPC),

· Procedural actions that have already been carried out shall be repeated at the new court sitting set after the adjournment, only if the court finds it necessary for reaching a correct decision (Article 114 CPC).

The main purpose of this principle of concentration of proceedings is to organize the civil litigation activities in a way to enable the conduct of a litigious procedure without delay. 

The concentration of the procedure is achieved through the concentration of time and substance. 

Concentration of time can be achieved through provisions regulating deadlines and hearings. Deadlines are set forth in the law and they cannot be extended by a judge, while the hearings are scheduled by the court. The legislator intended that the trial be concluded during one main hearing session, and where the court assesses that the hearing would take more than a day, the hearing will be scheduled for several days consecutively, for as many days as may be necessary to hold the hearing in continuity. Only in exceptional cases, the court may postpone the scheduled session and adjourn the hearing, but the session may not be adjourned for an indefinite time period.

Concentration of substance can be achieved through the division of the first-instance procedure into preparatory hearing and the main hearing. The court insists that certain procedural actions be taken with the view to the completion of the preparatory hearing. In this way, the legislator favours the principle of economy and efficiency, and significantly limits the parties in terms of procedural actions they may take after the preparatory hearing.

The unity of the main hearing means that the actions in litigation taken by the parties at one hearing do not lose their significance until the finality of the main hearing and the actions once taken do not have to be repeated, and the civil procedure will simply continue.

The unity of the main hearing is derived from the provision which stipulates that procedural actions that have already been carried out, shall be repeated at the new court sitting that was set after the adjournment, only if the hearing is held before a new judge or if the court finds it necessary for reaching a correct decision (Article 114 of CPC).

Application of Article 114 of the CPC was creating some confusion in practice as to whether or not, for the reasons of economy, it is allowed to read the record on examination of a witness at trial, especially in cases of unavailability of witnesses, expert witnesses or onsite investigations. This dilemma was resolved by Article 24 of the Law on Amendments to CPC which amended Article 114 of the CPC by adding paragraph 2 that reads: "if the hearing is held before a new judge, with the consent of the parties, the court may decide not to reexamine witnesses and expert witnesses and not to repeat the onsite investigation, but to read the records on presentation of those pieces of evidence", which in any case contributes to the efficiency of the court procedure. The same provision is contained in Article 21 of the Law on Amendments to the Law on Civil Procedure before the Court of BiH. 

New procedural laws have completely excluded the possibility of reopening of the main hearing that had been concluded. Admittedly, this mechanism had previously often been abused in practice, so as to prolong the time for decision making.

There is no doubt that in a large number of cases, these provisions allow for the completion of the procedure at one preparatory and one main hearing, thus enabling an efficient resolution of civil cases, and it is an ideal situation. However, in practice, hearings get adjourned and postponed repeatedly, the main hearing sessions have several follow-ups for a number of reasons, which will be discussed below.

3.1.3 Concentration of evidence in a court procedure

This principle imposes an obligation on the parties to concentrate the procedural materials, which, as a rule, must be done at the preparatory hearing at the latest, as after this time, parties are subject to preclusion, which largely contributes to the efficiency of the court procedure.

At the preparatory hearing, at the latest, the parties may state all the facts on which they base their requests and propose the evidence that they wish to adduce. In all later stages in the proceedings, including the main hearing, the parties must show that they were previously not able to propose such pieces of evidence without their fault. 

New facts and new pieces of evidence (Lat.: beneficium novorum), may be presented at the main hearing only if the parties, for justified reasons (excluding their fault), could not have presented them at the preparatory hearing, and in the appeal stage, only if the parties, due to justified reasons (excluding their fault) could not have presented them prior to the completion of the main hearing before the first-instance court. This exception should primarily apply on facts which occurred after the preparatory hearing. 

This provision should prevent the parties from delaying the procedure by intentional presentation of facts and proposal evidence at later stages, and it contributes to achieving the principle of concentration of evidence and hearings. 

Parties are not precluded from presenting new facts and adducing fresh evidence even during the main hearing; however, this right is reserved for conscientious parties. To ascertain the conscientiousness it is important to know when the parties learned about the new facts and new evidence. One can regard as conscientious the party who learned about the existence of novelties only after the completion of the preparatory hearing, and therefore could not have presented them or adduced them at the preparatory hearing. Negligent party is the party who knew about the existence of novelties even before the conclusion of the preparatory hearing, but withheld such knowledge or knowingly failed to adduce them (unjustified reasons), and mentioned them for the first time during the main hearing.

When a party proposes fresh evidence during the main hearing, stating that they could not have adduced them at the preparatory hearing, the party is obliged to "make it probable that, without their fault, they could not have presented them at the preliminary hearing". 

A dilemma arises as to how to interpret the term "make it probable". In any case, it is the duty of the court to seek the explanation from the party proposing the presentation of new evidence as to why they didn't propose the evidence sooner, and by careful review of the reasons and explanations by the party, decide whether to allow the presentation of that piece of evidence or not. If the court denies the motion for presentation of new evidence, it has a duty to state the reasons for such a decision in the reasoning part of its judgment. 

The Court must be very restrictive in its evaluation of motions for presentation of new facts and new pieces of evidence.

When the court refuses to accept novelties by a negligent party, such action does not preclude its right to litigation before the court. On the contrary, by making such correct decision, the court prevents the abuse of rights by negligent parties, which at the same time contributes to the economy of proceedings.

3.1.4 Postponement and adjournment of hearings

3.1.4.1  General remarks

The new civil procedure codes provide for postponement and adjournment of hearings, but as exceptions only. The reasons for postponement and adjournment of hearings are explicitly enumerated in the codes and have been significantly reduced compared to the old codes, both in terms of reasons, and in terms of time periods for which a hearing may be adjourned (Articles 111-117 of CPC).

Where the court finds that the reasons for postponement or adjournment of a hearing are justified, the law requires the court to schedule a new hearing within 30 days (Article 115 CPC).

The exceptional nature of postponement and adjournment of hearings is further highlighted by the duty imposed on the judge to inform the court president when a hearing is to be postponed or adjourned, in terms of Article 115 paragraph 3 of the CPC.
 Admittedly, this paragraph was deleted in the amendments to the CPC that were adopted in RS,
 which is justified, because, although it was intended to increase the responsibility of judges with respect to adjournment of hearings, this provision proved impractical and unfeasible, as it imposed an unreasonably demanding task on the court presidents, while its benefits are arguable.

Although the postponement and adjournment of hearings are warranted only in exceptional cases, the analyses show that in practice, it is often the case that hearings get repeatedly adjourned, and often without there being legal grounds justifying postponement or adjournment of hearings. 

3.1.4.2 Reasons for postponement and adjournment of hearings 
a)  Objective reasons:

· Improper delivery of summons to the party (it may be due to a mistake by the court, but also in case the party changes their address and fails to inform the court thereof, or due to omissions by the post office couriers),

· Justified absence of a party,

· Inability to present evidence, expert report was not produced in time, despite repeated requests by the court, the administrative organ is not delivering requested documents,

· A duly summonsed witness did not attend the court, 

· The requested court did not examine a witness within the scheduled time period,  

· The authorized attorneys representing parties engaged in other cases,

· To reach a court settlement,

· Unavailability of a judge (illness, etc.), 

· Possibility to present new facts and evidence at the preparatory hearing, expanding the complaint and filing of a counter-claim may lead to postponement or adjournment, 

· Other circumstances, e.g. weather conditions when conducing onsite inquiry, or visiting the area, etc.

A frequent reason for postponing of hearings is the justified absence of a party, but hearings are also being adjourned even when this requirement is not met (party did not submit proof of its unavailability, nor is the reason for unavailability such that may be considered as justified). 

A justified absence is the absence caused by unpredictable or unavoidable event which prevented the party or their agent to attend the hearing or any other reason which cannot be attributed to them as being their fault.

A possibility of presenting new facts and evidence at the preparatory hearing, as well as expanding the complaint or filing of a counter-claim, also often creates the need to postpone or adjourn the hearing, even though this is not specifically provided for by the law, but the adverse party must be given a possibility to respond to the revised complaint, to respond to the counter-claim, and to respond to the new facts or evidence.

Example from the court practice 

It often happens in practice that agents representing the parties, those who are professional attorneys, seek the postponement on the pretext of their engagements in other cases. However, that is not a valid reason for postponement of a hearing, as it was explained in the judgment of the Supreme Court of Republika Srpska, below:

"The circumstance that the agent for the defendant I had a hearing in another civil case scheduled for the same day and at the same time is not a reason to postpone or adjourn the hearing. Therefore, the first-instance court acted correctly when it denied the proposal of the defendant I to postpone the hearing. This did not preclude the defendant I from presenting his case, as he did so in his response to the complaint. Besides, defendant I was warned pursuant to Article 77 of the CPC of the consequences of his failure to attend the preparatory hearing, one of the consequences being missing of opportunity to propose new evidence, which was not proposed in the response to the complaint."

b) Possible subjective reasons:

· insufficient professional competency of a judge,

· insufficient preparedness of a judge to adjudicate in a certain case,

· lack of appropriate planning for the procedure,

· the judge did not properly assess the time necessary to obtain evidence; in cases requiring multiple expert evaluations, it is necessary to plan the time of the main hearing so that there is sufficient time to conduct all expert evaluations,

· judges developed a habit of adjourning main hearing sessions during previous times,

· there are no sanctions prescribed for the actions of the court, if the court adjourns the hearing without legal grounds exiting to justify such action.

Although the law prescribes strict rules for postponement and adjournment of hearings, the non-compliance with those rules by the court cannot basically result in revocation of the judgment, i.e. it cannot affect the lawfulness of the decision. It is this possible that this is the reason why judges are not being very restrictive in applying provisions regulating postponement and adjournment of hearings under the law, as underlined in the reasoning of the decision by the District Court in Banja Luka:

"During the litigation the court held several sessions for the main hearing without there being pre-existing legal grounds for such action, Article 111 and 112 of the Civil Procedure Code. However, it did not affect the lawfulness of the decision, nor did it open a possibility, as argued in the appeal, to call the witness that was proposed subsequently, under the given circumstances".

3.1.4.3 Postponing a hearing before it is held

· The court may postpone a scheduled hearing before it is held, if it finds that legal requirements for holding of the hearing have not been met or that evidence that need to be presented will not have been obtained by the main hearing (Article 111 paragraph 1 CPC),

· No later than 8 days before holding of a hearing the court shall make sure that the conditions for holding of the hearing are met (Article 111 paragraph 2 of the CPC),

· Provisions regulating postponement and adjournment of main hearing sessions shall apply accordingly to the preparatory hearing (Article 117 CPC).

The new civil procedure code imposed an obligation on the court to watch over the requirements for holding of the main hearing even before the main hearing session due date. More specifically, it is prescribed that 8 days before the holding of the main hearing session, the court has a duty to inspect if there are legal requirements for the holding of the main hearing and whether the evidence will have been obtained by then; if not, it is the duty of the court to postpone the hearing. 

Postponing the hearing is a very practical solution to avoid parties from attending the hearing and to reduce the costs of the proceedings when there are insufficient legal requirements to hold the hearing or to obtain the proposed evidence. However, in practice, this provision is rarely applied due to reasons such as judges are overloaded with a large number of cases, which prevents them from checking and assessing in a timely fashion whether it would be possible to hold the hearing.

It also happens at preparatory hearings that parties alter their complaints in objective or subjective terms or file counter-claims, which warrants the postponing of the hearing to allow the time for response or to inform the new defendant of the litigation, in case of subjective alteration. In such case, the hearing would have to be postponed even after it has commenced, as procedural requirements for holding of the hearing have not been met, although such situations are not specifically provided for by the law. This was also the opinion of the authors of the Commentary on the CPC
. 

Example from the court practice 

“The first instance court erred when it scheduled the main hearing despite the fact that the complaint was altered during the preparatory hearing. The court has also not postponed the preparatory hearing, at which the plaintiff altered her complaint, for the legally prescribed time period, as court was obliged to do in order to allow the defendants time to respond to the altered complaint, and the plaintiff time to familiarize herself with the response by the defendants to the plaintiff's complaint. This would have enabled the parties to propose evidence at the preparatory hearing and the first-instance court would then have an obligation to decide on the presentation of such evidence at the preparatory hearing, in accordance with the results of deliberations, in terms of Article 81 CPC, and not subsequently. 

Considering that the above described action by the first instance court was in contravention of the CPC provisions and that it affected the rendering of a proper and lawful judgment, because the parties were not allowed to use the legally prescribed procedure to state the facts on which they base their requests and to challenge such requests, and propose the evidence to that effect, it constituted a violation of the provision of civil procedure referred to under Article 209 CPC as read with Article 57(1) and Article 81 CPC, which affected the rendering of a proper and lawful judgment.”

Amendments to the CPC RS and the Law on Civil Procedure used before the Court of BiH
, unlike the original text of the code, provide for an ex officio adjournment of hearings. This would be possible, for example, in cases where the court removes an agent for the party from the courtroom, for violating the order, and the party is not present at the main hearing, so that the court must inform the party that their agent was removed from the hearing (Art. 407 CPC).
 Also, the same will apply in situations when it is necessary to obtain evidence in cases when it is suspected that parties dispose of requests which they cannot dispose of, etc.

3.1.4.4 Adjournment of the hearing that has already commenced

This is possible for two reasons: 

· Due to inability to present evidence without a party's fault or due to a possible court settlement,

· Parties may ask for adjournment of hearing only once for the same reason (Article 112 CPC).
 

· Hearing is adjourned when it has already commenced, but for some reason may not be concluded.

The law provides for only two reasons for adjournment of a hearing, namely: due the inability to present a piece of evidence without the party's fault and due to the possibility of reaching a court settlement.

A party may ask for an adjournment of the session only if the inability to present a certain piece of evidence occurred without their fault. The examples of this are when the report by an expert witness was not submitted on time or when the state organ failed to provide the court with a requested document, when a duly summonsed witness did not attend the hearing etc. Conversely, it is considered as the party’s fault for the inability to present evidence when a party does not provide the document which they proposed as evidence, if a witness was not duly summonsed, when the party gives the court their incomplete address, if the expert did not provide his findings and opinion, because the party did not make an advance payment for the expert evaluation etc. 

Absence of other persons who have been duly summonsed for the main hearing, and who are not parties, agents or legal representatives, irrespective of the reasons for their absence does not preclude the main hearing from being held. During the deliberation and depending on the proposals by the parties and the results of the presented evidence, the court will decide if it is necessary to adjourn the hearing in order to resummons those persons. The reasons for their absence might be relevant only for the decision on possible pronouncement of a sentence in terms of provisions on contempt of the court. 

There have been cases in practice where a duly summonsed defendant did not attend the main hearing, and the plaintiff moved for the adjournment of the hearing. Such possibility does not exist according to the provisions of the new CPC and as a rule; such motions should not be granted. In case of an unjustified absence of the defendants from the main hearing session the law allows for its holding without their presence. 

Still, it is possible in practice that adjournment of hearings may not be avoided for some other reasons which are not provided for by the law. For example, during the main hearing, after the presentation of evidence in the form of expert evaluation by land surveyor expert it is established that there are several co-owners of the relevant real estate, who have not been named in the complaint, and they are necessary joint co-litigants. In such case, the court will order the plaintiff to correctly specify the parties to the proceedings, which will lead to the adjournment of the hearing etc.

3.1.5 Rendering, Drafting and Delivering the Judgment

The provisions on rendering, drafting and delivery of judgment also contribute to a more efficient work of the court, which specify that after the conclusion of the main hearing the court has a duty to inform the parties in attendance of the date when the judgment will be made, and only in exceptional circumstances, at the request of a party, the court may decide to deliver the judgment in a manner prescribed by provisions regulating the delivery of writs. 

Prior to the enactment of the new codes, the preparation of the written judgment in practice was usually taking a significant amount of time. The previous codes also included the deadline for producing a judgment in writing (8 days from the day of its rendering), however, these deadlines were of instructive nature and were mostly disregarded in practice. Also there were no legal consequences, in procedural terms, provided for cases when deadlines are exceeded. 

Amid these circumstances, the new laws established an obligation on the part of the court to make a judgment and prepare it in writing, within 30 days, counting from the day of conclusion of the main hearing. 

Also, in case of exceeding the deadline for rendering the judgment and preparing it in writing within the deadline, the law stipulated an obligation for the judges to inform the court president, stating the reasons for exceeding the deadline. It is obvious, although not specifically stipulated in the law, that in case of exceeding the deadline and delayed rendering of the judgment, the court is obliged to also inform the parties. 

Bearing in mind the obligation of the court to inform he court president when exceeding the deadline for rendering the judgment and preparing it in writing, and also to inform the parties when the rendering of judgment is postponed, it is clear that the judge will try and avoid every delay, except in cases when it is actually not possible due to the nature of things. 

The intention of the legislator behind the rule on serving of the judgment in the court building was to ensure that the civil procedure may be completed with the minimal resources and time, and to prevent the abuse of provisions on delivery to avoid the receipt of the judgment.

Example from the court practice

The Municipal Court in Zenica, judge Mladen Rajak, seized of the legal matter instituted by plaintiff Ivka Blazevic from Zenica, ZAVNOBIH Street Number 263, against the defendant Bozo Zelenika from Zenica, ZAVNOBIH Street number 261, seeking the compensation of material damage, value of dispute 3.000,00, after the main hearing held on 03.02.2004, in the presence of litigants, on 23 April 2004 issues this...

It follows from the introductory part of this judgment that it was rendered outside the legally prescribed deadline of 30 days (after 60 days). The date of rendering of this decision was announced to the parties after the conclusion of the main hearing, whereby the judge violated the legal provision specifying the deadline for rendering of a judgment and preparing it in writing. The Court is not authorized to alter deadlines prescribed by law.

3.2 The principle of prohibition of abuse of procedural rights

3.2.1 General remarks

The principle of prohibition of abuse of procedural rights means that the parties have a duty to conscientiously use their statutory rights (Article 9 CPC),
 while on the other hand it implies an obligation on the part of the court to establish and address every procedural action by the party, that was taken wilfully to disrupt the court and the adverse party (Article 10 CPC).
 

The abuse of procedural rights exists if the party uses their right with the purpose to cause damage on another person or with an aim to stall the proceedings, for reasons that are contrary to conscientiousness and honesty.

The term “abuse of rights” in the general legal theory, including also the procedural law, has two meanings. In the objective meaning it entails the exercise of a right contrary to its purpose. In a subjective component it means exercise of a right with an intention to cause damage to another person. The abuse of procedural rights entails that the subject exercising his right is aware of the unlawfulness of his procedural conduct, and is pursuing it intentionally nonetheless.
 

The duty of a party to speak the truth during the proceedings is an integral part of the general duty of the parties to conscientiously use their procedural rights. The duty of telling the truth relates to all facts that are of relevance for the court when making its decision. The party is obliged to present the facts in a way as they are actually known to them, and not to present them in a way in which they did not take place.  

The duty of telling the truth pertains to subjective truth, and the party violates that duty when they present the facts known to them in a way that is contrary to what they know about those facts, or when they withhold their knowledge of those facts. The duty to tell the truth is primarily a civic duty, but also a procedural-legal duty in terms of conscientious use of procedural rights. 

Abuse of procedural rights may occur at different stages in the proceedings, from the filing of complaint (when the party is aware that the complaint is ungrounded) all the way to resorting to legal remedies (when the party invokes a legal remedy to delay the finality), and that is why the court has an obligation throughout the proceedings to be mindful of the abuse of procedural rights of the parties, and to try and penalize such abuse.

The abuse of procedural rights often takes place in very subtle forms, and consequently, successful achievement of this important task of preventing the abuse of procedural rights, depends greatly on the professional capabilities of a judge and his solid knowledge of procedural law.

The court will be able to appropriately evaluate the proposals by the parties, for example, those for adjournment of a hearing or presentation of new pieces of evidence, if it has previously thoroughly examined the case in all its elements, both factual and legal. In contrast, it will not be able to evaluate such proposals adequately, and it may opt to immediately grant the proposal for adjournment of a hearing, or some other proposal, which in turn may open a wide array of possibilities for procedural abuses.

By all means, such interventions by the court require that the court, in addition to knowing legal regulations, comprehensively evaluates the relations between the parties, as well as to assess as to whether a party is taking a certain action due to its erroneous interpretation of a legal regulation or in order to hinder the process.

3.2.2 The most frequent instances of procedural rights abuse in practice

Are as follows:

· abuse of the right to a legal protection by filing of a complaint, despite there being no legal interest in doing so, or if value of the filed complaint is insignificant,

· abuse of the right to judicial disqualification,

· abuse of the right to a purposeful allocation of court,

· abuse of the right to postponement and adjournment of hearing, 

· filing an appeal with the sole purpose to delay the finality,

· abuse of the right to cancellation or revocation of power of attorney,

· abuse of provisions on delivery, in order to avoid the receipt of court writs, and in particular judgments,

· abuse of delivery process through court mailbox to agents/attorneys,

· abuse of right to exceptional presentation of new facts and proposal of new pieces of evidence after the conclusion of the preparatory hearing or proposal of new pieces of evidence for which it is known definitely that they cannot be presented (to call as witnesses deceased persons, etc.). 

Abuse of judicial disqualification provision 

The current CPC regulates this legal institution in a way that encapsulates the idea of prevention of many procedural abuses and an endeavour to minimize the effects of disqualification of a judge on the efficacy of proceedings. 

Consequently, it is prescribed that the court is not obliged to stop working on a case if a request was filed seeking their disqualification, as it was prescribed by previous procedural law. Instead, the judge has a duty to continue the proceedings without delay pending the decision on his disqualification, so that the procedure would not be unnecessarily prolonged (Article 360 CPC).
 The party is obliged to file a request as soon as it learns of the reasons for exclusion, i.e. disqualification, and no later than before the end of the litigation before the first-instance court. Parties may not ask for general disqualification of all judges in a specific court or all judges who might participate in the proceedings. It is not possible to request the disqualification of a judge, if such request has already been decided on. The request for disqualification that does not specify the legal grounds for disqualification is inadmissible. Requests for disqualification of a judge or president of a court, who are not acting in the specific case, are inadmissible. 

It is often the case that the parties to the proceedings seek the "disqualification of a judge and all the judges in the court". Pursuant to Article 358(3) CPC,
 a party may only seek the disqualification of a specific, named judge, who is seized of the case. Therefore such requests for disqualification should be refused as inadmissible.

Abuse of provisions on appropriate allocation of the court

Another example of abuse of procedural rights is the request for allocation of the court, without there being legal grounds for such a request. A appropriate allocation is motivated by reasons of increased procedural economy. The legal standard "the easier conduct of proceedings" should be understood as a more simple, faster, cheaper, and even more efficient. It is easier to conduct the proceedings before another court if, for example, witnesses, parties, items for inspection etc. are located there. Reasons such as doubts in impartiality of all judges of the court having the territorial jurisdiction may not be considered for appropriate allocation.

Abuse of provisions on delivery

Abuses of procedural rights also occur frequently in respect of application of provisions on delivery. Parties often try to avoid to receive a complaint, a summons for hearings, judgment, etc. 
The legislative intent when enacting new procedural laws was to simplify the delivery of writs and make the process more efficient bearing in mind the frequent abuses by unconscientious parties, primarily the defendants. 

In order to make the delivery of writs even more efficient and prevent the abuses, the amendments to the CPC in RS amended the provisions on delivery, and it is now prescribed, inter alia, as follows:

1. If the defendant to whom the service is directed does not reside at his/her last known address and his/her current place of residence or place of work cannot be determined, service shall be performed by publication on the notice board of the court and when delivering a complaint, it shall also be published in at least one daily newspaper distributed in the RS, stating the sanction.  

2. In case that the plaintiff does not advance the payment for the publication within the deadline determined by the court, the complaint shall be dismissed.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             

Also, in practice, there have been frequent abuses by agents or the attorneys when receiving the court writs through the court mailbox, in a way that they would not regularly collect writs from the mailbox, and were even avoiding to collect writs that carried a deadline, thereby causing delays. So, in order to prevent such abuses, amendments to the RS CPC
 prescribe as follows:
1. the writ being delivered through a mailbox must not be made available to the addressees before they sign the slip confirming delivery,

2. the writs shall be delivered in sealed envelopes, for delivery through post office, 

3. when collecting writs, all writs deposited in the mailbox must be collected,

4. the persons who are named as addressees on the writs delivered through mailbox must collect the writ from the mailbox within 8 days; if the writ is not collected within this deadline, the delivery shall be made by publishing the writ on the notice board. It shall be considered that the delivery was successful upon expiration of 15 days from the day of placing the writ on the court's notice board, 

5. the court president will revoke the permission on delivery of writs through court mailbox if it establishes that the person to whom such permission was issued was not regularly collecting writs or was attempting to abuse such manner of delivery.  

Abuse of right to cancel or revoke the power of attorney

Very often, parties also abuse the legal institution of cancellation or revocation of power of attorney.

Example from the court practice:


1. If the party had sufficient time to replace one agent by another, the court will not preclude the deliberation if it holds a hearing in the absence of a new agent that was appointed directly before the hearing.

From the reasoning a judgment:
“It is true that a party may revoke the power of attorney granted to his prior agent, and grant a power of attorney to another one. This is their procedural right, but just like with any other right in procedure, it may not be abused by the party. The procedural rights referred to under Article 9 CPC must be used conscientiously, and pursuant to Article 10 CPC, the court is obliged to prevent any abuse of rights that the parties are entitled to during the procedure.

The defendant had sufficient time to cancel the power of attorney granted to his previous attorney and hire a new one, without infringing on the duty of the court to conduct the procedure without delay. However, he did not use the time available to him conscientiously, instead he replaced the attorney just before the hearing and put himself in a situation that due to the unavailability of the new attorney, the court had to hold the hearing in the presence of the plaintiff alone. Because it depended on the defendant when to replace his attorney and who the new agent will be, defendant cannot blame the court for holding the hearing without the duly summonsed defendant. If the previous agent did not inform him of the new hearing, that again is not an omission by the court. That is why the revision alleged baselessly that the defendant was prevented from deliberating before the court and that there was an essential violation of the procedure referred to under Article 354(2)(7) CPC. The court has enabled the defendant to deliberate, but he failed to use the opportunity".


2. A litigation in which none of the parties have either property or legal interest, but institute it frivolously and in order to spite each other, enjoys no court protection and the court shall dismiss the complaint.

3.2.3 Means to prevent the abuse of procedural rights

One of the primary means that should be considered to prevent the abuse are the right and duty of the court not to grant or to deny every action by the litigants and other participants in the procedure, that is not done to serve its appropriate purpose in the procedure, but for other inadmissible purposes. 

Another means to prevent the abuse of procedural rights is the duty of a party or a participant, whose abuse resulted in litigation costs to other participants, to compensate such costs, regardless of their final success in the litigation (Article 388 CPC).

Finally, the third and the most drastic means to prevent the aforementioned abuses is the power of the court to impose a fine for the abuse of procedural rights in the procedure (Article 406-411 CPC).
 The fine, in case it is uncollectible, shall be replaced by a prison term proportionate to the amount of the imposed fine (Article 412 CPC).

Therefore, the court should primarily prevent any abuse of procedural rights, and then, if necessary, sanction such abuses and for the more serious ones, impose fines that are set forth under Article 407 – 411 CPC.

Sanctioning the abuse of rights implies the decrease of legal effects of the action taken, which by all its characteristics, at least when viewed from the outside, seems to be in conformity with the procedural-legal norms that regulate it. This inevitably creates the risk of interfering with the right of a party to legal protection by attaching such legal qualification to the action taken. Also, there is a risk of relativizing the pre-set and rather strict procedural forms that are necessary from the point of prevention of arbitrary actions and arbitrariness in procedure. By using this principle extensively and uncritically, the court would practically put itself in a position to be determining the rules of procedure on its own, which is impermissible. That is why there must be a very balanced approach to the application of this principle. 

There are some actions, the legal significance of which can be disregarded more easily by the court. These include confession, waiver of claim, and court settlement. An important element of these actions is that they dispose of the substantive law based on which the litigation is being conducted. In their procedural component, such actions may well be in harmony with the norms of the procedural law, but from the perspective of substantive law these can be unlawful, as being contrary to the public order, rules of morale and good practices. They also contain the element of unlawfulness and the position of the court is thereby made a lot simpler, so that it will not accept such manner of disposition of claims. 

3.2.4 Preventive and repressive measures for the prevention of procedural rights abuse 

In order to prevent any abuse of procedural rights, the court has an active role in managing the civil proceedings.
 

Just as the abuses of procedural rights may be very diverse, so are the means to penalize them.

Primarily by performing its professional role, the court will prevent the parties from abusing the procedural rights that they are entitled to under the law and deny any evidentiary motions by the parties that are not legally relevant. If a judge is not sufficiently competent, the new efficient rules of the civil procedure will also not lead to the desired results. The efficient rules of procedure will yield the desired results only in the hands of a professional judge.

In practice, courts very rarely resort to measures of imposing fines or removal from courtroom of persons who disturb the main hearing. It is believed that this rule needs to change, which would enhance the authority of the court in the eyes of the parties and the public.

The law prescribes preventive and repressive measures to prevent the abuse of procedural rights. 

a) Preventive measures to avoid the abuse of procedural rights

Prevention of the abuse of rights, primarily takes place on a preemptive scale – by anticipating the procedural situations where abuse might occur and by creating such normative solutions to be able to avoid them. 

The legislator provided for several procedural provisions in order to reduce the possibility of abuse of procedural rights resulting in unnecessary delays of procedure, including the following:

· new facts and new pieces of evidence (Lat. beneficium novorum), may be presented at the main hearing only if the parties, for justified reasons, could not have presented them at the preparatory hearing, and on the appeal only if the parties could not have presented them due to justified reasons prior to the conclusion of the main hearing before the first instance court,

· Objections regarding the statutory limitations or compensation, which have not been raised before the first instance court, may not be raised on appeal.

· Once the motion for disqualification of a judge is made, there will be no interruptions until a decision is made regarding such motion; all procedural actions will be taken so that the procedure would not be unnecessarily delayed,

· the institution of stay of procedure has been abolished,

· rules on delivery have been significantly amended so as to prevent the delay of proceedings,

· the consequences of failing to attend a hearing have become stricter,

· Conveyance of an object or a right during the civil procedure is not an impediment to finalizing the procedure between the parties that it started with,

· There are legal deadlines for taking certain procedural actions, and the failure to respect those deadlines by the parties will result in the loss of right to such actions, unless they can prove that the failure to meet the deadlines was due to justified reasons that could not have been foreseen or avoided,

· The court will allow for restoration to original condition only where a failure was caused by a justified reason, and could not have been avoided or foreseen.

b) Repressive measures against the abuse of procedural rights

· Fines for the negligent use of procedural rights (by a party, legal representative, agent, intervener, attorney, expert witness, interpreter or witnesses),

· compensation of litigation costs incurred by an action that constitutes an act of abuse of procedural rights,

· compensation of damage – the right to a compensation is not foreseen as a special sanction by the CPC rules, but it is an entitlement derived from the general rules of civil law; the litigant who suffered a damage due to the abuse of procedural rights by the adverse party, may seek compensation in accordance with the general rules of the civil law,

· default judgment is a sanction for the defendant who fails to act in accordance with the court order or to respond to the complaint within a legal deadline,

· If the party does not take certain procedural actions within the deadlines prescribed by law or fails to appear for a hearing, he/she will be precluded.

3.2.5 Direct procedural sanctions against the abuse of procedural rights

Direct procedural sanctions against the abuse of procedural rights:

· the court is not bound to allow the parties to dispose of their claims in a way that contravenes the morale, conscientiousness and honesty,

· the court is authorized to dismiss a complaint when the party has no legal interest in filing it,

· the court avails of efficient measures against the party who is obstructing the service of writs on oneself; the court shall impose a fine on the person who unjustifiably refuses to receive a writ, and the person who in some other way obstructs the delivery of writs, thus intentionally preventing or hampering the application of provisions of this Code pertaining to delivery (Article 408 CPC),

· During the course of proceedings, the court shall fine a party, legal representative, agent or intervener who has seriously abused the rights recognized by this Code through their civil actions (Article 406 CPC),

· the court shall penalize the party, intervener, agent, witness, expert witness who in their pleadings insult the court, a party or another participant in the proceedings (Article 407 CPC),

· the court shall fine a duly summonsed witness who fails to attend the court and fails to justify his absence or refuses to testify or provide answers to certain questions (Article 410 CPC),

· The court shall fine an expert when he/she fails to deliver his/her findings and opinion within the set deadline or unjustifiably fails to appear at the hearing despite being duly summonsed. (Article 411 CPC),
 
· Also, a fine is provided for a person who appears in the courtroom as an observer if he/she insults the court or other participants (Article 407 CPC).

3.2.6 Indirect procedural sanctions against the abuse of procedural right

Indirect procedural sanctions against the abuse of procedural rights:

· provisions regulating compensation of litigation costs according to which the court shall only accept the necessary useful costs, 

· By application of the culpae principle, the party who is successful in the litigation shall in any case compensate the costs incurred to the adverse party by her/his fault or by abuse of procedural rights,

· if a party gives a false testimony during the hearing of the parties, and the court uses such testimony as a basis for its decision, the party shall be sanctioned for the criminal offense of "giving of a false testimony",

· The party who suffers a damage resulting from the abuse of rights should be granted a leave to pursue its request in a separate civil case and seek the compensation of the damage that could not have been compensated to her/him under the rules of the litigation costs (this is not specifically regulated by the procedural law. However, the right to compensation of damage to the party who suffers such damage due to an abuse of procedural rights is contained in the general principles of the civil law),

· Failure by the party to respond to the court summons may affect the court's position on the decisive facts, and the untruthful presentation of facts may bring in doubt the entire testimony of the party. 

Although the party has a duty to tell the truth, both in her testimony at the hearing, and in her pleadings, it is the fact that the violation of the party's duty to tell the truth before the court carries no direct sanction. Also, no measures of coercion can be imposed on a party when a party fails to respond to a court summons for hearing, but the failure to do so may affect the court's opinion on the decisive facts, whereas the untruthful presentation of facts may bring into doubt the entire testimony of the party. 

3.2.7 Sanctions for the gross abuse of procedural rights or intentional and significant procrastination of procedure

Article 406 of the CPC
 prescribes a monetary fine for a party, legal representative, agent or intervener if they commit a serious abuse of procedural rights afforded to them during the proceedings. Conversely, the code itself does not provide for a definition of a serious abuse of procedural rights, but it is clear from the other provisions that regulate the contempt of the court (Article 406- 413 CPC),
 which types of conduct constitute a more serious abuse of rights recognized under the law:

· when the parties, agents for the parties and other participants in the procedure insult the court or other participants in their pleadings. The pleading that may be considered as offensive is the one that contains allegations about the personality of a judge or a participant in the proceedings, which is obviously contradictory to the generally accepted norms of standard language used in the correspondence between  parties or with the court,

· when the parties, agents for the parties and other participants in the proceedings and persons attending the trial as observers insult the court or other participants in the procedure, disrupt the work of the court or refuse to obey court orders aimed at maintenance of order. 

If the court assesses that their actions constitute an insult for the court or the participants in the procedure or other prohibited behaviour, the court then has several means available to sanction such behaviour, depending on the gravity of insults and the behaviour of the person:

· Admonition,

· Removal from courtroom or fine in an amount between 100 KM and 1000 KM,

· Removal and imposition of a fine. 

Example from the court practice

“A measure of removal from courtroom cannot be imposed unless the person who needs to be removed has previously been unsuccessfully reprimanded“

According to the case law, “the operative part of the decision imposing a fine on a participant in the proceedings must also contain the factual description of the offense. Prior to imposing a fine, the judge must reprimand the person who insults the court or a participant during the course of the proceedings, or disrupts the work or does not obey the orders of the court.” 

The law prescribes that in case of removal or imposition of a fine on an attorney or attorney's intern the court must inform the Bar Association of that, for their assessment. 

As regards the sanctioning of an attorney representing the party in the proceedings, one should be mindful of the CPC provisions, the Law on Lawyer's Profession
, as well as the Code of Ethics for Lawyers by the Bar Association, that stipulate the obligation of the court to inform the Bar Association when imposing a sanction in more serious cases. The purpose behind this is to allow the Bar Association to assess, in a disciplinary procedure, whether the action taken by its members constituted a violation of the Law on Lawyer's Profession and the Code of Ethics for Attorneys, and whether or not it compromised the reputation of the lawyers' profession. This may have bearing on the assessment on whether or not the concerned attorney or attorney's intern is fit to perform the attorney's profession.

Example from the court practice of the author of this text - gross abuse of procedural rights by attorneys

At the main hearing session, an agent for the plaintiff from the ranks of attorneys cancelled his power-of-attorney to the plaintiff, and disregarding the warning by the judge that he is obliged to continue to carry out the actions which he is authorized for under the power-of-attorney for another 15 days, he left the hearing. In such circumstances the court had to postpone the main hearing session in order to inform the plaintiff, who was not in attendance, about the cancellation of his power-of-attorney.

Even in case that the party whose power-of-attorney was cancelled was present at the main hearing, the court would still have to postpone the session, if the party so demanded, so that they could engage another agent, because it is not the party's fault that their agent left the hearing despite the warning by the judge that he had a duty to continue acting for another 15 (30) days
 in accordance with the power-of-attorney, and thereby deprived the party of professional assistance.

It is the opinion of this author that this constitutes a gross abuse of procedural rights, because from the moment when the power-of-attorney is cancelled, the agent is not entitled to discontinue his representation, so as to avoid the grantor from suffering damage on account of that. That is also the reason why the law stipulates that the agent who cancels the power of attorney has a duty to represent the grantor for additional 15 days, if it is necessary to prevent the party from suffering any damage due to that. Failure to do so by the agent for the party would lead to a serious abuse of procedural rights. 

The court will inform of this fact the Bar Association for its assessment as to whether or not it constituted the breach of Law on Attorney's Profession, the Statute and the Code of Conduct for the Lawyers.

Also, in case where an expert does not respect one of his obligations, to submit his findings within a set time period or if he fails to attend a hearing despite being duly summonsed, and does not justify his absence, the court will impose a fine. Also, in more serious cases of breach of obligations by experts, the court may inform the Ministry of Justice of RS / Ministry of Justice of FBiH, so that they can take measures stipulated under Article 25 of the Law on Experts.



Example from the court practice

Disobedience of the court's order to submit evidence does not constitute an abuse of procedural rights, because the court is authorized to decide if the disputed claim exists by application of the rules on the burden of proof, without adjournment of the hearing. 

From the reasoning: “In his submission dated 03.11.2009, the agent for the plaintiff altered the claim by increasing its amount, but did not obey the court order to submit the corroborating evidence for doing so, which in the opinion of this court, resulted in the adjournment of the hearing and delay of the procedure. In the appealed decision, the first instance court penalized the agent for the plaintiff explaining that by such behaviour, or by the lack thereof, he abused the procedural rights and showed disrespect for the procedural discipline. However, such conclusion by the first instance court may not be accepted. Specifically, the exclusive purpose of the measure of imposing fines as referred to under Article 181 (1) of the Civil Procedure Code, is to ensure the procedural discipline and allow for the unimpeded conduct of proceedings and shall be invoked only when there is an indisputable abuse of procedural rights, done intentionally by a certain participant in the procedure and when there is no other way to avert its detrimental consequences for the procedure itself or the consequences have already occurred. To this effect, in order to apply the cited provision on the case at hand, it would be necessary for the omission by the plaintiff’s agent to lead to the adjournment of the hearing and that the court would have no procedural powers to achieve the same purpose without imposing a fine. These conditions have not been met. When a party fails to submit its evidence which they said they would submit, that is not a reason for the court to adjourn the hearing, instead, when making its decision, the court shall apply the rules on the burden of proof. In the case at hand, instead of concluding the hearing and making a decision based on the presented evidence, the court adjourned the hearing, and unnecessarily prolonged the duration of the procedure by giving another instruction to the agent for the plaintiff to provide the corroborating evidence for the alteration of his claim, and by issuing the appealed decision. With this in mind, the agent for the plaintiff did not abuse the procedural rights by disobeying the instruction of the court and did not show disrespect for the procedural discipline. Instead, in terms of Article 223(1) of the Civil Procedure Code and by application of the rules on burden of proof, the agent for the plaintiff authorized the court to make a conclusion about the existence of the contested claim, which could not be established with any certainty due to insufficient evidence.”

4. EFFICIENTLY managING judicial proceedings 

He gives twice, who gives 

quickly

 

 (Bis dat qui cito dat)

4.1 Judicial proceedings management principle  








Managing a lawsuit is a legal action undertaken by a court for the purpose of due and proper administration of justice. It ensures the lawfulness of actions undertaken by the court and by all parties to the proceedings, the temporal and contextual progression of the case, and efficient and effective legal safeguards.
Procedural laws clearly stipulate general guiding principles for courts/judges in conducting civil proceedings. 
Although the law stipulates certain stages and timeframes for taking specific procedural actions and which procedural actions can be taken and when in certain stages of the proceedings, in accordance with the legally prescribed procedural actions, it is on the court to determine the most appropriate procedural sequence in each specific case according to the principle of expediency – the judicial proceedings management principle.  

Judicial proceedings management principle is implemented in a way that the legislator enabled the court to “shape” the proceedings depending on the nature and type of each specific case. This leeway implies that in managing the case the judge may, based on the principle of lawfulness, be guided by the principle of expediency¸ taking into account the specific case.            
Lawsuits are significantly different from one another, as the disputes, which are actually generating lawsuits, are also different. Lawsuits can be distinguished by a litigant, by a case, by procedural materials, and by the conduct of the parties to proceedings.
In order to allow adjustment of general rules to each specific lawsuit, the law empowers the court to apply the method it considers the most expedient in the particular case. 

Managing proceedings by the court is particularly relevant in the principal stages of proceedings, which include the preparations for the main hearing and the holding of the main hearing. To accomplish this task, the law allows the court to apply several methods, which have the character of sub stages of the preparatory proceedings, and it is left to the court to decide which of these will be applied depending on the nature and complexity of dispute in question. 

Responsibilities and powers of the court in managing judicial proceedings 
The responsibilities of the court in managing judicial proceedings include: 
· taking care of external elements of proceedings (scheduling hearings, inviting the parties, postponing a hearing, adjourning a hearing, submitting writs, opening and concluding a hearing, giving the floor to the parties and barring them from speaking, maintaining order at the hearing), 
· ensuring lawfulness of proceedings (examining the existence of procedural requirements, examining the admissibility of legal actions taken by the parties, taking measures to prevent possible abuse of procedural rights),
· ensuring expediency (merging proceedings, separating proceedings, determining order of proceedings, deciding on discontinuation and interruption of proceedings), 

· ensuring economy (as-short-as-possible litigation, separating the important from the unimportant and undisputed from disputed, carefully preparing the trial, insisting on temporal and contextual case progression)
· ensuring the efficiency (efforts to resolve the dispute amicably, or to settle it, to avoid undue delays of proceedings, and complete proceedings within a reasonable time)
· taking care of procedural materials (encourage the parties to present procedural documents to the fullest extent possible, and in some cases the court obtains the procedural material ex officio).

The powers of the court in managing the proceedings: 

· managing the litigation during the preparatory proceedings,
· preparation of the main hearing,
· managing the main hearing,
· ensuring the temporal progression of the case
· maintaining order at the main hearing,
· imposing disciplinary and procedural penalties,
· managing litigation in the main hearing stage and beyond.

4.2 Effective judicial time management tools 
In implementing the principles of economy and the prohibition of abuse of power, the law stipulates four types of tools used by the court/ judge in managing the duration of proceedings. These include:   

1. adhering to legal deadlines in carrying out key procedural actions;

2. carefully defined deadlines to be determined by courts based on the assessment of a reasonable period of time in which the specific procedural action should be carried out to establish relevant facts and present arguments of the parties;
3. overseeing effective implementation of procedural actions at the preliminary and the main hearing;
4. thoughtful approach in applying the measures and actions aimed at preventing the abuse of rights of the parties in the proceedings, including penalties parties and other parties to the proceedings.
Although different in their nature, these tools used cumulatively can result in ensuring reasonable timeline for undertaking certain procedural actions and effective control of the proceedings by the judge.

If the judge effectively controlled the process preceding the drafting of a judgment, the drafting period will also be shorter, and the judgment itself will be focused on the essence of a dispute, both in the operative and in the reasoning part. This is because the evidence to be introduced will be relevant, the testimonies given by witnesses and participants will be focused on the essence of a dispute and it will be easier for the judge to elaborate and present his/her conclusions. 

4.3 Taking procedural actions by courts within statutory (optimum) and foreseeable deadlines 

From the point of view of the right to trial within a reasonable time, any breach of statutory time limits can be justified only in "exceptional circumstances", where increased number of cases or an insufficient number of judges is not considered as an "exceptional circumstance”. 
On the other hand, in most courts in BiH civil judges are burdened with large caseloads and they are physically unable to adhere to statutory deadlines. However, in order to avoid any violation of the rights of citizens guaranteed under the Constitution and the European Convention on Human Rights and Fundamental Freedoms, the main criterion in handling civil cases should be the case date, where the statutory designated priority of cases needs to be taken into account.
To that end, the HJPC has issued the Instruction for Developing Backlog Reduction Plans,
 applied by courts from 2011 onwards, according to which the courts are required to process the cases based on their initial filing dates. In the field of civil proceedings, this Instruction stipulates that all cases in the first instance that are not resolved for more than one year from the date of their initial filing shall be designated as "backlog cases". When it comes to second-instance proceedings, all cases pending for more than three months shall be designated as "backlog cases".  
Furthermore, in November 2012, the HJPC issued the Book of Rules on Judicial Timeframes for Courts and Prosecutor's Offices in BiH, which has been applied by the courts and prosecutor's offices from 1 January 2014 onwards, which stipulates that the courts and prosecutor’s offices shall handle the cases within optimum and foreseeable timeframes.
The above Book of Rules stipulates that the courts, being unable to undertake procedural actions within statutory (optimum deadlines), shall insofar as possible comply with the foreseeable deadlines specified for each individual case, or at least, minimally deviate from them.

An optimum judicial timeframe is the standard timeframe for lawful and efficient case resolution in courts and prosecutors' offices. These timeframes are stipulated by law.
A foreseeable timeframe is a realistic time in which it can be expected that the proceedings would be completed in a specific case, counting from the date of receipt of the initial document by the court. 

Optimum timeframes are generally shorter than foreseeable timeframes, and the purpose of the Book of Rules is to progressively reduce the foreseeable deadlines and bring them closer to optimum deadlines.
The parameters for calculating the foreseeable timeframes are specified in the Book of Rules and they include: the number of pending cases of a particular case type in a specific court, optimum timeframes for a specific type of cases, an indicative quota for resolution of a specific type of cases, and the number of judges assigned to deal with a specific types of cases.
Each court and prosecutor's office will, on the basis of the above parameters, define the foreseeable timeframes in their respective decisions on foreseeable timeframes, which they are required to take once a year, at the beginning of the new year.
The monitoring of foreseeable timeframes through the Case Management System (CMS) is enabled by a new CMS functionality, which in specific cases is designated as - “Foreseeable Timeframe", allowing judges to continuously align their actions with certain optimum and foreseeable timeframes in each individual case.
4.4 Tools and methods for efficiently managing litigation during the preliminary phase -   preparation for the main hearing   
4.4.1  Preliminary examination of the complaint 

The law provides that the court shall immediately upon receipt of the complaint commence preparations for the main hearing. These preparations include the examination of the complaint, submitting the complaint for a mandatory response, holding the preparatory hearing and scheduling the main hearing. 
In the preliminary examination of the complaint, the court shall primarily examine the case and prepare for addressing procedural and legal issues.

At this stage, the task of the court is to examine the existence of procedural prerequisites and address some procedural issues that could appear at this stage. 
In the course of preliminary proceedings, the judge decides on the following:

· the clarity and completeness of the complaint and of the response to the complaint,
· whether there are procedural prerequisites relating to the lawsuits, the litigants, the court and the matter of dispute on which the admissibility of arguing and decision-making depends, and identify possible flaws to be eliminated, 
· any procedural impediments,
· all procedural issues and incidental requests of the parties,
· the court performs the "triage" of the procedural materials, that is sorting the procedural materials by disputed vs. undisputed facts, determining which facts are relevant for the decision and which evidence is relevant for the determination of disputed material facts,
· he/she may render a default judgment, on the basis of admission or a waiver.
The preparations for the main hearing and managing of a case timeline by a judge should start already at the initial stage of the proceedings - during the preliminary examination of the complaint, which now, generally, is not the case.
Many judges, burdened with large caseloads, for the most part focus on examining whether the complaint and the response to the complaint meet formal requirements for further processing, without any deeper analysis of the complexity of the case, or whether the case is suitable for mediation or settlement or planning the future course of the proceedings.

However, the planning of the course of proceedings in the initial stage is crucial to the effective management of judicial proceedings.
If by thorough research and preparation during the preliminary procedure, a judge gains a clear picture of what the contentious legal issues are and which evidence is required, he/she will then be able to efficiently plan both the time necessary for the main hearing and the time necessary for presentation of evidence, but also to balance the conduct of the parties in terms of focusing their participation on the basic issues of the dispute. This applies to the main hearing itself, as well as on the actions that the party needs to undertake between the hearings.

To this end, the judge may, as one of the possible steps already in the preliminary examination of the complaint, identify a list of questions and activities on which the control of the proceedings depends.
For example, the judge can rate case complexity based on the following criteria:
a) simple case - no disputed facts between the parties, due to case simplicity no preparatory hearing is needed, legal issues do not require significant involvement of judges, not many parties are involved in the case, limited written evidence, not many witnesses, the case suitable for mediation or court settlement and similar,
b) complex case - more than two contentious issues some of which are not clearly defined, a counterclaim filed, more than three parties involved, more than five witnesses, expert evaluation proposed, extensive written evidence, the preliminary issue, the trial potentially requiring several sittings over a number of days and the like,
c) very complex case - more legal issues of a more complex legal nature, more than 10 witnesses, very extensive written evidence, the trial potentially requiring several sittings over a number of days.

The judge may also indicate any contentious issue, as well as whether the proffered evidence is relevant for decision-making on contentious issues, and plan the date for preparatory hearing.
A preparatory hearing is required except where the court, after examining the complaint and the response to the complaint, finds that a preparatory hearing is not necessary, as indicated below:

· there is no dispute between the parties as to the facts of the case, there are only legal issues in dispute (which the court determines on the basis of a complaint and a response to the complaint), thus no prior preparation of process materials is necessary, and
· if it is a case with a simple factual and legal basis where the court finds that no preparatory hearing is necessary; in such a case it is assumed that the parties have already presented all the arguments and evidence in support of the complaint and a response to the complaint, and therefore no preparatory hearing is necessary, since the actions that are normally taken at the preliminary hearing can be taken at the main hearing instead.
The judge can control the minimum periods for delivery of cases in the records, which will reasonably follow the statutory deadlines.

If the judge has noted the answers to the questions above, he/she will be able to effectively plan the duration of the proceedings and thus maximize the results of the preparatory hearing.

5.2. Preparing for a preparatory hearing  
When the court on the basis of thorough examination of a case in the preliminary proceedings finds that all procedural requirements for further course of the proceedings are met and that all procedural impediments are eliminated, he/she will plan scheduling the preparatory hearing.
In order to achieve its purpose, the preparatory hearing needs to be prepared by the court.

For the purpose of efficiency, when scheduling a preparatory hearing, the judge shall:

1. set a date for the preparatory hearing in consultation with the parties, either by phone or directly.

The provision on the date of preparatory hearing with prior consultation with the parties is of a mandatory nature, but the courts rarely apply it in practise, which is not surprising as this provision may in some cases be difficult to apply and it can be very time-consuming for the judge and with a questionable outcome, e.g. when the parties do not have an attorney or if the court would have to send a written request for a consultation to the party.
However, we believe that the application of this provision would not consume a lot of time to the judge if the parties have lawyers as their attorneys, because their phone numbers are available to the court, and the judge can promptly consult them on the date of a preliminary hearing and thus avoid potential requests to postpone the hearing because of unavailability of attorneys due to them being busy with other cases.
CEPEJ recommendations and case-law of European courts suggest that the dialogue aimed at creating an informal trial plan and introducing the course of proceedings to all parties would be useful already in this stage of proceedings in the form of a “preliminary conference”, which means that the court would need to send to the parties written invitations for consultations.  

2. In determining the date of the hearing, the parties should be given enough time to prepare, especially if the service is to be made abroad.
Although, the Civil Procedure Code does not prescribe the minimum deadline for the preparation of the party, which was incorporated in the earlier law (at least eight days of receipt of the invitation to the hearing), we think that the court when scheduling the hearing should give the parties sufficient time to prepare.

The duration of the preparatory hearing should be planned bearing in mind the time needed to clarify all arguments of the parties and for the judge to identify facts relevant to making a decision on the merits of the case, and which are a matter of dispute between the parties. 
3. In the summons for the preparatory hearing, the court shall inform the parties of consequences should they fail to appear at the preparatory hearing and that they are obliged to present all facts on which the claims are based and disclose all the evidence that they want to present in the course of proceedings and to bring to the preparatory hearing all the documents and items that they want to use as evidence. (Article 77 of the CPC).

We believe that in addition to this warning notice that the law expressly provides in Article 77 of the CPC
, it would be useful to include in the summons some other notices as well, for example:

· warn “the parties of the obligation to notify the court of any change in address”, 

· warning that “the court may order the trial to take place immediately after the preparatory hearing", as required by Article 95(3) of the CPC
, and this is when based on the complexity of the case the judge deems that the conditions are met for the main hearing to be held on the same day following the preparatory session.
This is very important from the viewpoint of economy, because only if the summons contain this warning notice, the court may hold a hearing immediately after the preparatory session even if the defendant who is duly summoned fails to appear, otherwise the conditions to hold the main hearing immediately after the preparatory session will be deemed not to have been met.
4. Before scheduling the preparatory hearing, all filings which may have been submitted prior to the scheduling of the preparatory hearing shall be furnished to the adverse party.
Although the law provides that the preparatory hearing will be scheduled after the parties submitted their response to the complaint, the parties may submit their filings to the court even after they submitted the responses. The plaintiff will very often, in relation to the response to the complaint, want to supplement the facts or to modify the complaint. The defendant may supplement the statements from the response to the complaint or file a counterclaim. 
The exchange of these filings facilitates the preparation of a preparatory hearing and better understanding of the statement made by parties, thus contributing to greater efficiency of proceedings. 
5. Order a filing to be introduced for the purpose of deciding the objection to an adjudicated matter or objection to the existence of parallel proceedings.

If the defendant in a response to the lawsuit filed an objection to adjudicated matter or objection to the existence of parallel proceedings, the court shall order that a relevant filing referred to by the defendant be obtained in order for the court to be able to assess the merits of the procedural objection. 
4.4.2 Holding a preparatory hearing 

The purpose of the preparatory hearing is for the court, in cooperation with the parties, to eliminate all obstacles that prevent further processing, to collect and sort all procedural documents and make best possible preparation for the trial, in order for it to be to successful and completed in the shortest possible time.
In order for litigation to be concluded during one session of the main hearing, it is necessary that “all obstacles that prevent further course of the proceedings be removed" before the main hearing, and in the preparatory session the parties should finally decide their requests, and take a position regarding the claim of the adverse party. 
Procedural legislation governing the completion of the preparatory hearing provides possibilities for numerous procedural actions. No later than at the preparatory session, the parties may present all facts on which they base their claims and propose evidence that they want to present, file a counter-claim, revise the claim, propose merging or splitting of lawsuits and other.

Therefore, the quality and comprehensive preparation of the preliminary hearing is necessary in order for a main hearing to be completed in the most expedient and successful manner. 

In order to effectively prepare for the main hearing, at the preliminary hearing the judge will:

1. Identify a contested matter – the facts presented by the parties at the preliminary hearing will be divided by the court between legally relevant and irrelevant facts, and legally relevant facts will then be divided between the disputed and undisputed ones; the judge will be able to identify relevant facts if he thoroughly studied the case while preparing for the preparatory hearing on the basis of the claim and response to the claim; 
2. The judge will, at the preliminary hearing if necessary, seek from the parties clarification regarding their claims or proposals in order to be able to correctly identify legally relevant facts and the facts which are not in dispute between the parties;

3. Identify which of the parties should prove certain facts;
4. Identify the relevant evidence;
 to this end, the judge will, if necessary, ask the parties to clearly explain why they consider the proposed evidence relevant to the case and the circumstances in the case, and require the parties to clearly state whether the proffered evidence is evidence they want to use in a specific case, as well as ensure that the parties proposing a certain person to be heard as witness state the subject of that person’s testimony, his/her name, surname, and the current place of residence (Article 137 of the CPC),
 the party proposing the expert evaluation shall be obliged to indicate in its proposal the subject and scope of the expert evaluation, as well as to propose the person who shall provide the expertise (Article 148 of the CPC);

5. Decide on the proposals of the parties relating to the course of proceedings: discontinuation of proceedings, separation or merging of proceedings, security measures;

6. Present evidence relating to the existence of interference to further procedure.
At the preliminary hearing, the judge may:

1.    Check the veracity of the stated value and set the value of the dispute by a decision if the plaintiff set the value of the dispute too low or too high, as in the further course of the proceedings the claim preclusion arises as it follows from the judgment of the RS Supreme Court
 below;

2.    Remind the parties of the possibility of alternative dispute resolution - mediation and request consultations with the parties;
3.    Propose to the parties to settle their dispute before the court, if the judge is of the opinion that the settlement is likely, and ask the parties to respond to the proposal, and, if that does not threaten the impartiality of the court, propose to the parties a way of settlement, taking into account the wishes of the parties, the nature of the dispute and other circumstances; 
4.    The court may decide to merge the lawsuits for joint deliberation if it concludes that this would expedite the proceedings or reduce costs, or it may decide to split the case when this proves to be appropriate, for example when due to multiple plaintiffs or defendants certain obstacles emerge that prevent the completion of the proceedings in respect of all claims, while some of the claims can be deliberated; 

5. 
Ask the parties to give notice of the date when they would be available for the hearing in the next 30-60 days (depending on the complexity of the case), and in addition to setting the hearing date, the judge will also set alternative dates in case that the hearing needs to be postponed or when it is necessary to have a continuous session over a number of days, and ask the parties to “book” these alternative dates and timings.
An example from the court practice 

The reasoning of the judgment: "Article 321, paragraph 3 of the Civil Procedure Code stipulates that if in the case referred to in paragraph 2 of this Article the plaintiff sets the value of the dispute too low or too high, the court shall in an expeditious and appropriate way check the veracity of the stated value and set the value of the dispute by a decision, no later than at the preparatory hearing, and if the preparatory hearing has not been held, at the main hearing before the discussion on the main matter. 
As the first-instance court, acting upon the defendant's objection raised at the main hearing and following the completion of evidentiary procedure, set the value of the dispute at 215,000.00 KM, such an action of the court has no legal effect in terms of the value of the dispute, as it is a contravention of Article 321 of the CPC. 

Specifically, with reference to the objection raised by the adverse party on the grounds of improperly set amount of dispute, the plaintiff is not required to, nor he/she can change the value of the dispute, as indicated in the complaint. It can be done only by the court, pursuant to Art. 321, paragraph 3 of the CPC, no later than at the preparatory hearing, or, and if the preparatory hearing has not been held, at the main hearing before the discussion on the main matter. 
If the court, at the preparatory hearing, and if the preparatory hearing has not been held, at the main hearing before the discussion on the main matter, fails to check the veracity of the stated value, claim preclusion arises in terms of the dispute value, and thus the actions of the first-instance court with regard to the determination of the dispute value contravening Art. 321 of the CPC have no legal effect."

4.4.3 Scheduling the main hearing 

The main hearing is the central phase in the first-instance civil proceedings where the court, based on an adversarial debate, decides on the merits of the claim. 
Scheduling the main hearing is the last phase of the preparation for the main hearing.

The main hearing will be scheduled at the preliminary hearing in consultation with the parties and in accordance with their interests and specifics of each and every case, which the court will decide about by rendering an interlocutory decree, which determines the following:     

1. The date of the main hearing to be set by the court in consultation with the parties, in accordance with their interests and the need for the efficiency of proceedings,

2. The court determines if it is feasible to present all admitted pieces of evidence within a 30-day legal deadline.
In some cases it will become obvious already in the preparatory hearing phase that it will not be possible to conduct the main hearing within a 30-day legal deadline, which usually happens when the presentation of certain pieces of evidence requires more than 30 days, that is when several expert evaluations are required, when the witnesses are to be heard by means of letters rogatory, when the witnesses are residing abroad and similar.   

In such a case it would be more effective to save a longer period for the main hearing so as to avoid the postponement of the main hearing sessions after the commencement of the main hearing, which would then require additional time for the judge and the typist. 

3. The court will estimate the length of the main hearing; based on this estimate, the court will schedule a main hearing session for the required number of days in order to ensure its continuity; in estimating the length of the main hearing the case complexity needs to be taken into account, as well as the number of pieces of evidence to be presented (experts and witnesses in particular),

4. In its interlocutory decree rendered at the preparatory hearing, the court shall determine the relevant facts to be discussed at the main hearing and the evidence to be presented at the main hearing, while evidentiary motions not deemed relevant for decision-making shall be denied by a reasoned decision which cannot be appealed against.  

In practice it often happens that a generalised formulation is used which reads as follows: “The allegations of the complaint and the response to the complaint shall be discussed". Such an action would not be correct, especially bearing in mind that the course of the proceedings, including its outcome, will largely depend on the identification of issues to be discussed at the main hearing. 
Through more precise identification of the disputed facts to be discussed at the main hearing, many dilemmas will be clarified, and the debate will focus on the facts that are relevant for a decision on the claim. 
Issues that can be discussed at the main hearing include: the basis of the claim, the amount of the claim, ancillary claims, substantive and legal objections (statute of limitations, compensation and similar).

5. The court will make a plan for the presentation of evidence in accordance with the interests of the parties and the need for efficiency of the proceedings; although the order of presentation of evidence is strictly stipulated by law, the court may, with the consent of the parties, decide that the evidence be presented in an order different from the one stipulated by law, if it finds it necessary for the purpose of judicial economy. 
Depending on the complexity of the case and the evidence to be presented at the main hearing (hearing the parties, a number of witnesses and expert witnesses), it would be useful for the court (in consultation with the parties) to prepare a plan for presentation of evidence for such cases.
The plan could, for example, be that on the first day the parties present the complaint and answer to the complaint and hear evidence from the parties, and on the second day to continue with the examination of witnesses, and this is because in practice it happens that witnesses are sometimes summoned to give their testimonies in the morning, when the main hearing is scheduled to begin, and then they have long to wait before the hearing of evidence starts, taking into account legally stipulated course of proceedings.   

6. When an onsite inquest is to be conducted as part of evidence presentation process, the court shall determine the time and place of the inquest, as well as the subject of expert evaluation, if the expert evaluation is a part of an onsite inquest,
7. If the court orders securing evidence by expert evaluation, a deadline for the submission of expert’s findings and opinion shall be set (giving sufficient time for the delivery of expert’s findings to the parties – at least 8 days prior to the hearing).
To meet the procedural requirements for the main hearing, the law stipulates that the findings of the expert must be delivered to the parties no later than 8 days before the main hearing. Therefore, when determining the date for the main hearing, if the expert evaluation is ordered, these provisions need to be taken into account, so to avoid an undue postponement of the hearing.
In our opinion, no separate court decision ordering expert evaluation is necessary, instead, it is sufficient that an oral decision be entered into the record from the preparatory hearing, together with the decision ordering the main hearing and determining other evidence that to be presented at the main hearing; in this case, a certified copy of the record containing this decision is to be delivered to the expert.
8. The subject and the scope of expert evaluation shall be precisely determined, as well as specific issues to be clarified by the court expert  
In practice, this is often done in a formulaic manner, without a thorough insight into the complete case file and the subject of expert evaluation, which may result in a deficient expert report or in a need to supplement the expert findings, which could ultimately lead to an undue postponement of the hearing.
In practice, there is a dilemma whether the court may, and to what extent, deviate from the proposal of the parties in terms of the subject and scope of expert evaluation, and order the evaluation of facts other than those stated by the parties, and whether such a move would undermine the principle of impartiality.

In their Commentary on the CPC,
 the authors suggest that the court could, to a lesser extent, deviate from the proposal of the parties in terms of the subject and scope of expert evaluation in order to more precisely define a decision ordering expert evaluation and thus provide the court expert with more specific guidance as to the subject and scope of evaluation, but the court should  not order the evaluation in respect of completely different facts as this would be a deviation from Article 7 of this Law.        

9. The court shall identify the persons to be invited to the hearing (witnesses, court experts, a party that is not present at the preliminary hearing); the court shall warn the parties of the consequences of failure to appear in court,
10. When necessary, the court may order the files, documents or items to be obtained from public authorities.
4.5 Methods and instruments for efficient management of the main hearing 

4.5.1 General remarks

The main hearing comprises the procedural actions of the court and the parties, taken with the purpose to prepare and ascertain the state of facts, as necessary for making the decision on the statement of claim.

The main hearing session is used for the presentation of the accepted pieces of evidence relevant to proving the dispute at issue determined as such by the court at the preparatory hearing.

Management in formal or procedural terms pertains to the determination of the external elements of the procedure i.e. determining which actions and in which order will be taken, while in substantive terms the role of the court consists of the court’s power to obtain procedural materials and to thoroughly examine the dispute at issue. 

The power of the court in terms of formal management of the main hearing entails the power of the court to open the hearing, to decide, within the limits of the law, which actions and in which order will be taken, to give permission to the parties to speak as well as other participants in the procedure, to make and announce decisions, to prevent certain questions during the presentation of evidence, dictates the record, looks after the order in the courtroom and the dignity of the court, decides on exclusion of public, postponement, adjournment and continuation of hearings, the scheduling of the main hearing, sanctions the abuse of rights, violation of the order or insulting the court, declares that the main hearing is concluded, etc.

In the new procedural law, the powers of the court relating to the management of the procedure in substantive terms have been significantly changed compared to the previous law. While previously the court had a very active role in the substantive management of procedure, now, the role of the court has been a lot more focused on the procedural aspects of management, and the substantive aspects of the procedure management have been mostly left to the parties, in this regard it is the parties who manage the procedure. 

The law prescribes for the general obligation of the court to be mindful that the deliberation is conducted properly without unnecessary adjournment and that only the issues that are relevant for making of the decision are discussed (Article 100 of CPC).
 

The appropriate course of the hearing should be understood as progression of the hearing in accordance with the provisions of the Law, as well as general principles of the civil procedure. This also includes the respect for the principle of procedural economy, and making sure that the main hearing is conducted in the most time and resource efficient manner. In managing the hearing, the judge is authorized to prevent all those procedural actions that are unnecessary for the adequate resolution of the dispute, especially if they are taken with the purpose of delaying the procedure.

4.5.2 Duties and powers of courts for efficient management of  the main hearing 

In order to achieve the principles of procedural economy in managing the main hearing, a judge has the following duties and powers:

1. The court has the duty to ensure that the deliberation is conducted in an adequate way, in accordance with the provisions of the Code as well as in accordance with the general principles of the civil procedure; this should also include the respect for the principle of procedural economy, and care that the main hearing is conducted in the most time and resource efficient manner (Article 100 CPC),

2. The court has a duty to try and avoid any unnecessary postponements and adjournments of hearings; in particular, the court will deny motions seeking to postpone a hearing due to inactivity of a party; a judge should be rigorous in such situations and use all legal recourse, from penalizing to forcible apprehension of witnesses, etc.,

3. The court has a duty to ensure that the deliberation does not include questions that are irrelevant for making decision in a lawsuit. The legislator further emphasized this obligation by the court in Article 107(1) and (3) CPC,
 which stipulates that the court will deny the procedural actions that are not relevant to the procedure, and during examination of parties, witnesses and expert witnesses will not allow the questions that are irrelevant for the case,

4. The court also has the duty to prevent any abuse of the trial time by the parties even if during one hearing, by being mindful that the parties with their redundant or lengthy presentations, whether presenting the complaint or response to the complaint, or during examination of witnesses or in their closing statements, do not interfere with the normal course of the hearing, 

5. The Court has a duty to decide on the admissibility of certain procedural actions by the parties, e.g. in cases of modification of complaint, withdrawal of complaint, or filing of a counter-claim, admissibility of new facts, pieces of evidence, etc.

6. The court has a duty to ensure the maintenance of order at the main hearing, to prevent any unfair, impolite or similar behavior by any person attending the main hearing, as well as to be mindful of the dignity of the court and the dignity of all the participants in the procedure, and that the court is authorized where necessary to impose sanctions in furtherance of this duty,

7. In order to successfully manage the lawsuit, the court may also impose fines on the parties, legal representatives, agents or interveners in cases of more serious abuses of procedural rights. 

8. The court has a duty to request the party proposing to introduce a new piece of evidence, to explain why it didn’t propose such piece of evidence sooner, and after the careful review of reasons and arguments by the party, decide whether or not to allow the presentation of such pieces of evidence, 

9. A judge does not have to accept a motion seeking to adjourn the hearing due to inability of a party to present some of the accepted pieces of evidence; in such a situation the court may decide to hold a hearing and have other pieces of evidence presented, those that can be presented (parties and witnesses in attendance), and based on the results of deliberation decide whether it is necessary to proceed with examination of other witnesses; bearing in mind that the court is not bound by its decision on the procedure management, the court may then revoke its decision to examine such witnesses or order the continuance of the main hearing and resummons other witnesses, condition being that only that particular piece of evidence and arguments in relation to it will be presented at the new hearing,

10. The court shall renounce the presentation of evidence if the amount required for covering the costs of the presentation has not been deposited by the parties (e.g. advance payment of costs of expert evaluation or onsite inquiry, etc.), in such case the court shall revoke its decision ordering the presentation of such piece of evidence,

11. For the reasons of procedural economy and in order to prevent procedural abuses, the court may renounce the presentation of pieces of evidence which had previously been ordered in a trial decision, if it assesses that the presentation of a piece of evidence which it ordered is not relevant for the decision on the claim, 

12. At the request of the party, during the main hearing, the court may order the presentation of a piece of evidence that the party had already proposed at the preparatory hearing, but was initially denied by the court; if it becomes evident during the hearing that it would be purposeful to present the previously denied piece of evidence, the court may amend its decision; this situation is not covered by the provision of Article 102 CPC,
 as these are not new facts or exhibits, since they had already been presented at the preparatory hearing,

13. If after the presentation of evidence it becomes necessary to introduce additional pieces of evidence, which the party could not have previously foreseen, as a rule, the court should allow such pieces of evidence, as Article 102 CPC
 allows the parties to propose new pieces of evidence even during the main hearing if they could not have presented them sooner without their fault,

4.5.3 Communication in courtroom and working with the parties

A judge is the one who establishes and maintains harmonious relations, respecting the associates and participants in the proceedings. 

A judge must ensure that all the participants in the procedure treat each other respectfully. By maintaining fair relations, a judge is contributing to the creation of an environment that allows for successful conduct of court operations and rational performance of duties.

The law prescribes several rules that must be adhered to during the examination of parties, witnesses and experts (Articles 107 and 108 CPC)
:

· During the examination of the parties, witnesses and experts, the judge will ensure that the questions are asked correctly, the court will not allow any insults or disturbance of the parties, witnesses and expert witnesses during the examination,

· The judge will not allow the parties to ask questions which already contain the expected answer  (leading questions),

· The judge will not allow parties to ask captious questions (questions which build upon something that a witness did not say, as if he did say it, and use it to construct another question based on something that the witness or an expert witness did not say),

· The judge will not allow questions which would lead to answers that would entail a breach of the confidentially duty with respect to either official or military secret (this is an absolute prohibition which the court must be mindful of ex officio),

· The judge has a duty to warn witnesses of their duty to tell the truth and that they must not withhold anything, and also warn them of the consequences of false testimony, witnesses should also be warned that they are entitled to expenses (transport, food, accommodation and lost earnings), and that they must immediately request the expenses or will lose the right to compensation, 

· The judge has a duty to warn witnesses that they may refuse to answer a question if their answer to such question would expose him or his relatives or spouse to the risk of criminal prosecution; the judge may warn the witness of this consequence directly before the examination, but may also do so during the examination, directly before asking a certain question; the instruction on the exception from the duty to answer a question shall be entered in the record,

· The judge will not allow a question that has already been answered, or questions that are not relevant for the decision on the claim; under the same circumstances the judge will even prevent the answer to the question asked. In this case, at the request of the party, the judge will enter in the record the question which he did not allow to be answered. The precondition for doing so is that the judge has properly examined the proposed circumstances for the witness examination, so that the deliberation and examination may be limited to such circumstances,

· Direct and indirect examination; during the examination of witnesses and experts proposed  by the parties, the judge will first give the floor to the party who proposed the witness or expert (direct examination), and will then give the floor to the adverse party (cross-examination); both direct and cross examination of witnesses and experts by the parties may relate to the legally relevant facts proposed by the parties as contentious, none of the parties may examine a witness or expert with regard to the facts that the parties did not propose,

· The court can always put questions to witnesses and experts, the main rule is that the court may always ask questions provided that it does not breach the principle of impartiality; this means that when asking questions the court will not go outside the scope of facts for which that particular piece of evidence has been ordered,

· The examined witnesses and experts shall remain in the courtroom, if so ordered by the court, in a situation when the party so requests, for any additional examination, in other situations, with the consent of the proposing party, the court will dismiss witnesses or experts after the hearing (Article 108 CPC),

· The judge who conducts the hearing, must be extremely cautious not to raise doubts regarding its impartiality by his actions, as by asking questions, the judge may prompt the discovery of facts that may be important for the decision-making; the judge must be mindful of the sensitive and confidential nature of questions for the parties (e.g. in family matters, underage children, domestic violence etc.)

· The Judge must pay special attention when witnesses and experts are being examined by the parties, to take note of what the witnesses and experts state and to prevent any answer regarding issues not previously discussed by the witness or expert, so that the judge would be able to intervene and prevent answers to leading or captious questions, if a judge fails to recognize such questions, this may be pointed out by the adverse party, so that the judge can then prevent the answer to such questions,

· The court will not allow any insults or disturbance of the parties, witnesses or experts during the examination, to this end, the court may also impose fines upon persons who violate the order in the courtroom or insult the dignity of the court or other participants in the proceedings. The court will primarily admonish the person insulting the court or other participants in the procedure or those who disrupt the work of the court and then, if the admonition is unsuccessful, remove the person from the courtroom or impose a fine or do both,

· If a participant in the procedure disobeys a warning by the judge, the judge shall not engage in a debate, but shall act in accordance with his/her powers,

· The judge must show determination in making procedural decisions when managing the hearing, look for information and examine the parties prior to his/her decision,

· The Court Police has been established with a purpose to provide assistance to courts, which also includes the maintenance of order in courtroom.
4.6 The use of information and communication technology tools for a more efficient management of court procedure 

4.6.1 Use of CMS functionalities – Foreseeable Timeframes

Monitoring the foreseeable deadlines within the automatic case management system in courts is enabled by the new CMS functionality which in specific cases is displayed as "Foreseeable Timeframes", and enables judges to be continuously adapting their actions to certain optimal and foreseeable timeframes in each specific case by:

1. Following the case progression through phases while recognizing the phase where delays in solving the case occur, 

2. Following the respect of the set deadlines for each case individually. 

4.6.2 Audio-video recording of hearings for the purpose of procedural economy 

Article 375 b. of the Law on Amendments to the CPC RS and Article 312 of the Law on Amendments to the CPC before the Court of BiH,
 provide for a possibility of audio recording of hearings before the court, instead of written records.

Ensuring technical capabilities for audio-video recording in civil cases (as this is already a practice in criminal cases), would significantly contribute to the shortening of judicial procedure and increase in procedural discipline, compared to the current situation, in which judges dictate on the record the statements made by parties, witnesses and experts, so that the main hearings, as a rule, take a long time.

4.6.3 Introducing new CMS functionality– electronic time frame for taking certain actions in a case

For the purpose of a more efficient planning and control of the procedure by the judge in every specific case, it is recommended to introduce a new CMS functionality – a time frame for taking of an action in a case.

This functionality could be created using the template of a record and a decision on deadline for taking of an action, as shown below, and it would enable the judges to plan their time for taking certain actions in each specific case, from filing of initial document until the end of the procedure, and in particular to plan the presentation of evidence at the main hearing.
ANNEX – AN EXAMPLE OF SETTING THE TIME FRAME FOR TAKING ACTIONs IN A SPECIFIC CASE

PARTIES:

DISPUTED MATTER: for example: compensation of material and non-material damages resulting from a car accident 

Note: case should be assigned a complexity rating
d) simple case – there are no disputed facts among the parties, due to simplicity of the case no preparatory hearing is necessary, legal issues do not require a more significant involvement of a judge, fewer parties, smaller number of documentary exhibits, smaller number of witnesses, the nature of the case makes it appropriate for referral for mediation or resolution by court settlement, etc.

e) complex case – more than two disputes at issue, some of which have not been clearly defined, counter-claim filed, more than three parties involved, more than five witnesses, contains proposal for expert evaluation, a large number of documentary exhibits, preliminary issues, assessed that the trial would require several days of deliberations, etc.

f) very complex case – a large number of more complex legal issues, more than 10 witnesses, several expert evaluations, a lot of evidence, assessment that the trial would take  several days of deliberations.

Indisputable issues among the parties: 

· that the defendant was found guilty of causing the car accident in question in a misdemeanour procedure.

Disputable issues: 

· whether the other participant has in any way contributed to the accident  - objection of shared responsibility,

· the value of the material damage on the plaintiff's vehicle and the medical costs,

· the amount of non-material damage. 

PLAN FOR HOLDING OF THE HEARING:

Preparatory hearing is scheduled for 15 March 2014 at 9:00 hours. 

The hearing will last 60 minutes.

Main hearing will be held on 7 and 8 May 2014, beginning at 9:00 hours, of which the plaintiff and the defendant will be informed orally, and no written summons shall be served.

In order to ascertain the disputed facts, the following evidence will be presented: 

· Reading of documents proposed by plaintiff, namely:  

· reading of documents proposed by defendant, namely:

· examination of the plaintiff as a litigant regarding: the car accident and consequences of the injury,

· examination of witness M. M.: regarding the cause of the car accident,

· onsite inquiry with the participation of an expert witness,

· expert evaluation by traffic expert regarding the omissions of the participants in the car accident which had a causal effect on the occurrence of the car accident,

· expert evaluation by mechanical engineering expert regarding the amount of material damage on the plaintiff's vehicle,

· expert evaluation by medical experts regarding the type of injuries sustained by the plaintiff in the accident, regarding the severity and duration of physical pain and fear suffered by the plaintiff, as a consequence of the injury sustained in the accident, and regarding the level of plaintiff’s diminished quality of life and marring. 

The court denied the motion filed by the plaintiff seeking to call witness M. D., proposed to ascertain.... because these facts bear no relevance to the decision on the disputed matter.

PLAN FOR THE PRESENTATION OF EVIDENCE:

Onsite inquiry shall be performed on 01. April 2014 at 9:00 hours, that will be held at the scene, in Mostar, Aleksa Santic Street Nr. 10.

At the hearing scheduled for 7 May the following pieces of evidence will be presented:

· reading of documents proposed by the litigants, 

· examination of plaintiff and defendant in their capacity as litigants,

· Examination of plaintiff's witnesses L. M., D. M., V. R. and G. S. proposed to testify in relation to...

The hearing will last until 14:00 hours with a 30 minute recess. 

At the hearing scheduled for 8 May, the following pieces of evidence will be presented:

· examination of witnesses proposed by the defendant: M. N., P. O. and S. T, regarding ... 

· expert evaluation by traffic, mechanical engineering and medical experts. 

The hearing is set to last until 14:00 hours with a 30 minute recess.

DATE FOR MAKING DECISION: within the legal deadline of 30 days i.e. on..... at ..... hours, when the parties are required to take over the written copy of the judgment from the court clerk's office, room number....

6. AN EXAMPLE TIMEFRAME
	Civil Case Timeframe

	 
	 
	 

	Keeping in mind the legal provisions and deadlines linked to the various tasks in first instance court proceedings, if the tasks are performed within the legal timeframe, a first instance procedure should last no longer than 180 days (6 months).  

	

	

	
	
	

	Preliminary activities  
	Enter data duration/no:  

	1
	When reviewing a complaint the court shall determine a general timeframe for the case based on the general information in the complaint and may classify cases as:                
	 

	 
	a) Simple cases – there are no disputed facts among the parties, due to simplicity of the case no preparatory hearing is necessary, legal issues do not require a more significant involvement of a judge, fewer parties, smaller number of documentary exhibits, smaller number of witnesses, the nature of the case makes it appropriate for referral for mediation or resolution by court settlement, etc.
	 

	 
	b) Complex cases – more than two disputes at issue, some of which have not been clearly defined, counter-claim filed, more than three parties involved, more than five witnesses, contains proposal for expert evaluation, a larger number of documentary exhibits, preliminary issues, assessment that the trial would require several days of discussion, etc.
	 

	 
	c) Very complex cases – a large number of more complex legal issues, more than 10 witnesses, several expert evaluations, a lot of evidence, assessment that the trial would take several days of discussion. 
	 

	2
	When reviewing a response to a complaint, the court shall determine a general timeframe for the preparatory hearing based on the information in the complaint and the response to the complaint.  
	 

	3
	Identify indisputable facts  
	 

	4
	Identify disputable facts
	 

	Preparatory hearing & main hearing  
	 

	1
	Date of the preparatory hearing  
	 

	2
	Date of the main hearing  
	 

	3
	Remind the parties of the possibilities for alternative dispute resolution and ask the parties to give their response     
	 

	4
	Identify facts that are relevant for rendering a decision on the main subject matter 
	 

	5
	Try to get the parties to agree on which facts and legal issues are disputable and which are indisputable and enter this on record
	 

	6
	Ask that the parties clearly explain why they consider the evidence motioned to be relevant to the disputed issues and to which circumstances  
	 

	7
	A clear declaration as to whether the evidence motioned and attached represents all of the evidence they wish to present in the specific case  
	 

	8
	Ask the parties to give a date when they will be available to attend the main hearing  
	 

	9
	Evaluate whether all the evidence that is to be presented can be presented within the legal deadline of 30 days   
	 

	10
	Assess the potential duration of the main hearing and immediately provide for a possible continuation for the main hearing so that it can be held in continuity  
	 

	11
	Through a decision made at the preparatory hearing determine which major facts will be deliberated at the main hearing and which evidence will be presented at the main hearing  
	 

	12
	Presentation of evidence 
	 

	13
	If certain evidence is presented by way of an onsite inspection, the court shall determine the time and place of its presentation    
	 

	14
	If expert witnessing has been established, the court shall set the deadline by which the expert witness shall prepare and submit his/her findings    
	 

	15
	Clearly establish the subject matter and scope of expert witnessing as well as the specific issues the expert witness shall address
	 

	16
	If necessary, the court shall order the presentation of files, documents and items from entities entrusted with the performance of public duties  
	 

	17
	If the court deems evidence that has been motioned as non-essential to rendering a decision, the court shall deny the evidence with an elaborated decision against which an appeal shall not be allowed.    
	 

	18
	Setting a timeframe for rendering a decision – a judgment shall be rendered within the legal deadline of 30 days, i.e. on____ at____ h, at which time the parties are required come to the court building – registry room, room no:____ and take a written copy of the judgment.
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SECTION ONE


GENERAL PRINCIPLES OF TIME MANAGEMENT  








� Convention for the Protection of Human Rights and Basic Freedoms, signed in Rome on 04.11.1950, as amended by its Protocols


� Article II of the Constitution of Bosnia and Herzegovina (Annex IV of the General Framework Agreement  for Peace in Bosnia and Herzegovina, initialled on 21.11.1995 in Dayton, and signed on 14.12.1995 in Paris, when it also entered into effect), has made the Convention directly  applicable in the national legal system and gave it the priority over all other laws, as well as Article 1 of the Annex VI of the Dayton Peace Agreement - the Agreement on Human Rights. 





� Nuala Mole and Catharina Harby,  a Human Rights Handbooks, No. 3, Right to a Fair Trial, Council of Europe, Sarajevo, 2005, page 57.


� Law on Civil Procedure before the Court of BiH ("Official Gazette of  BiH", No. 36/04, 84/07 & 58/13),


  Civil Procedure Code of Republika Srpska ("Official Gazette of RS", 58/03,85/03,74/05,63/07, 49/09, 61/13),


  Civil Procedure Code of FBiH ("Official Gazette of FBiH", No. 53/03, 73/05 and 19/06),


  Civil Procedure Code of Brcko District BiH ("Official Gazette of BD BiH", No. 8/09, 52/10 and 27/14). 


� Mladen Srdic, a Judge of the Cantonal Court in Sarajevo, Module 2, Civil Law – Main Hearing and Court Decisions, HJPC BiH, FBiH Centre for Judicial and Prosecutorial Training, RS Centre for Judicial and Prosecutorial Training, Sarajevo, January 2006, page 11. 


� European Commission for the Efficiency of Justice (CEPEJ) - Evaluation Report of European Judicial Systems, Edition 2014


� European Commission for the Efficiency of Justice (CEPEJ) - Evaluation Report of European Judicial Systems, Edition 2014, page 199


� HJPC Annual Report  for 2013 


� HJPC Annual Report  for 2013, page 93


� Review of civil procedure codes in BiH, OSCE, November 2011, pg.12.


� The European Commission for the Efficiency of Justice


� CEPEJ Report - 2012


� The source of information is Case Management System (CMS) – a system of case management in courts, implemented in 2010 in all courts. A complete analysis with charts is attached to the text.


� For the purposes of analysis of the length of individual stages in the procedure in courts, one efficient court and one inefficient court were taken as examples. In selecting the courts, one was mindful that the courts should be approximately of the same size in terms of the number of judges, legal officers and the number of unresolved cases. The analysis considered the cases resolved in 2012 and 2013, more specifically: litigious cases of high value “P”, labour dispute cases “Rs” and commercial disputes of high value “Ps”.





� Instruction for Drafting of Plans for Resolution of Old Cases in accordance with the date of the initial document, issued at the HJPC session held on 01.12.2010 and the Amendments to the Instruction passed on the session held on 6 and 7.12.2011, and the Instruction adopted at the HJPC session held on 17.12.2013.


� “Official Gazette of BiH”, No. 20/12


� Sanela Paripovic, Resolving a Case Within a Reasonable Time in the Context of Applicable Civil Codes in BiH, Canada-BiH Judicial Reform Project 


http://www.google.ba/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&ved=0CB4QFjAA&url=http%3A%2F%2Fwww.pravosudje.ba%2Fvstv%2Ffaces%2Fdocservlet%3Fp_id_doc%3D1106&ei=n587VLPoIsTY7AaT84DgCA&usg=AFQjCNFTJsBksZgSdxvAoS5UJ7eQuHce7Q&sig2=4q_qz2Smf7sN6MQUp5-Wuw&bvm=bv.77161500,d.bGQ, taken from Internet on 13.10.2014, page 9. 





� The “Official Gazette of Republika Srpska”, number 61/13 and the “Official Gazette of Bosnia and Herzegovina”, number 58/13.


�Law on Civil Procedure before the Court of BiH (“Official Gazette of BiH”, No. 36/04, 84/07 and 58/13), Civil Procedure Code of Republika Srpska (“Official Gazette of RS”, 58/03, 85/03, 74/05, 63/07, 49/09, 61/13), Civil Procedure Code of the Federation BiH ("Official Gazette of FBiH", No. 53/03, 73/05 and 19/06), Civil Procedure Code of Brcko District BiH (“Official Gazette of BD BiH”, No. 8/09, 52/10 and 27/14)  


� Article 10 of the CPC RS, FBiH, Brcko District BiH, Article 15 Law on CP before the Court of BiH


� “Official Gazette of Republika Srpska”, No. 61/13.


� “Official Gazette of Bosnia and Herzegovina”, No. 58/13.


� Article 69 CPC RS, FBiH, Article 36 CPC of the Court of BiH, Article 182 CPC Brcko District BiH


� Article 70 CPC RS, FBiH, Article 37 CPC of the Court of BiH, Article 183 CPC Brcko District BiH


� Article 75 CPC RS, FBiH, Article 42 CPC of the Court of BiH, Article 188 CPC of Brcko District BiH


� Article 94 CPC RS, FBiH, Article 61 CPC of the Court of BiH,  Article 207 CPC Brcko District BiH


� Article 184 CPC RS, FBiH, Article 151 CPC of the Court of BiH,  Article 298 CPC Brcko District BiH


� Article 203 CPC RS, FBiH, Article 170 CPC of the Court of BiH,  Article 312 CPC Brcko District BiH


� Article 214 CPC RS, FBiH, Article 181 CPC of the Court of BiH,  Article 323 CPC Brcko District BiH


� Article 214 CPC RS, FBiH, Article 182 CPC of the Court of BiH,  Article 324 CPC Brcko District BiH


� Article 217(3) CPC RS, FBiH, Article 184(3) CPC of the Court of BiH, Article 326 CPC BD BiH


� Article 217 (2) CPC RS, FBiH, Article 184 (4) CPC of the Court of BiH, Article 329 CPC BD BiH


� Article 11 CPC RS, FBiH, Brcko District BiH, Article 16 L CPC of the Court of BiH


� Article 114 CPC RS, FBiH, Article 81 CPC of the Court of BiH, Article 227 CPC Brcko District BiH;


Article 24 of the Law on Amendments to the CPC RS ("Official Gazette Republika Srpska”, number 61/13”), added paragraph 2 to Article 114 CPC that reads: "If a hearing is held before a new judge, with the consent of the parties, the court may decide not to re-examine witnesses and experts and not to perform another onsite inspection, but to read the records on presentation of these pieces of evidence”. This same provision is contained in Article 21 of the Law on Amendments to the Law on Civil Procedure before the Court of BiH (“Official Gazette of BiH” number 58/13). 


� Dr. Gordana Stankovic –  Dr. Ranka Racic, Procedural Law in Civil Cases, Second Amended Edition, Faculty of Law Banja Luka, 2010, page 208-209


� Article 114 CPC RS, FBiH, Article 81 CPC of the Court of BiH, Article 227 CPC Brcko District BiH.


� Dr. Senad Mulabdic, a Judge of the Cantonal Court in Tuzla, Main Hearing Session, Legal Counsel -Civil Procedure Law, September 2004, page 25.


� Mladen Srdic, a judge of the Cantonal Court in Sarajevo, Module 2, Civil Law – Main Hearing and Court Decisions, HJPC BiH, Centre for Judicial and Prosecutorial Training of FBiH, Centre for Judicial and Prosecutorial Training of RS, Sarajevo, January 2006, page 27.


� Dr. Senad Mulabdić, a Judge of the Cantonal Court in Tuzla, Main Hearing Session, Legal Counsel –Civil Procedure Law, September 2004, page 25.


� Article 111-117 CPC RS, FBiH, Court of BiH,  224-230 CPC Brcko District BiH.


� Article 115 CPC RS, FBiH, Court of BiH, Article 228 CPC Brcko District BiH.


� Article 115(3) CPC RS, FBiH, Court of BiH, 


� See Article 25 of the Law on Amendments to CPC RS (“Official Gazette of Republika Srpska", No.    61/13").


� From the judgment of the Supreme Court of Republika Srpska: 118-0-Rev-08-000 838 dated 02.02.2010.





� From the reasoning of the Decision of District Court in Banja Luka No: 011-0-Gž-08-000248 dated 13.02.2008.


� Article 111 CPC RS, FBiH, Article 78 CPC Court of BiH, Article 224 CPC Brcko District BiH.


� Article 111(2) CPC RS, FBiH, Article 78(2) CPC Court of BiH, Article 224(2) CPC Brcko District BiH.


� Article 117(2) CPC RS, FBiH, Article 84 CPC Court of BiH, Article 230 CPC Brcko District BiH.


� Kulenovic et al, Commentary on the Civil Procedure Code in FBiH and RS, Council of Europe and European Commission, Sarajevo, 2005, page. 207 and 211.


� From the reasoning part of the judgment of the District Court in Banja Luka No. 77 0 P 003685 12 Gz dated 15.01.2013


� “Official Gazette of Republika Srpska”, No. 61/13; “Official Gazette of BiH”, No. 58/13,


� Article 407 CPC RS, FBiH, Article 344 CPC Court of BiH, Article 140 CPC Brcko District BiH,


� Article 112 CPC RS, FBiH, Article 79 CPC Court of BIH, Article 225 CPC Brcko District BiH.


� Citing Sida Jasarspahic, a Judge of the Court of BiH, module trainer, Module 8, Methodology of Drafting Judgments in Civil Matters, Sarajevo, 2007, pg. 17.


� Article 9 CPC RS, FBiH, Brcko District BiH, Article 14 CPC Court BiH.


� Article 10 CPC RS, FBiH, Brcko District BiH, Article 15 CPC Court BiH.


� Prof. Dr. Ranko Keca, Civil Procedure Law, Handbooks for Bar Exam, Book 7, Belgrade University Faculty of Law, Public Company Official Gazette, Belgrade, 2012, pg.155.


� Prof. Dr. Branko Calija, Civil Procedural Law – Part 1, Sarajevo University Law School, Sarajevo, 1982, pg. 131.


� Article 360 CPC RS, FBiH, Article 298 CPC Court of BiH, Article 114 CPC Brcko District BiH.


� Article 358 CPC RS, FBiH, Article 296 CPC Court of BiH, Article 112(3) CPC Brcko District BiH. 


� Article 337b Law on Amendments to CPC RS ("Official Gazette of Republika Srpska”, No. 61/13); Article 70 of the Law on Amendments to CPC Court of BiH( “Official Gazette BiH”, No. 58/13).


� Judgment by the Supreme Court of Serbia, Rev.1604/96 dated 23.04.1996, citing Jelisaveta Gajovic, Civil Procedure Code with Commentary and Case Law, PC “Official Gazette” from p.o. Belgrade, 1998, pg.15.


� Judgment Supreme Court of Serbia, Rev. 526/74, citing Jelisaveta Gajovic, Civil Procedure Code with Commentary and Case Law, PC “Official Gazette” from p.o. Belgrade, 1998, pg.14.


� Article 388 CPC RS, FBiH, Article 325 CPC Court of BiH, Article 121 CPC Brcko District BiH.


� Article 406-411 CPC RS, FBiH, Art. 343-348 CPC Court of BiH, Article 139-134 CPC Brcko District BiH


� Article 412 CPC RS, FBiH, Article 349 CPC Court of BiH, Article 145 CPC Brcko District BiH,


� Article 406-411 CPC RS, FBiH, Art. 343-348 CPC Court of BiH, Article 139-134 CPC Brcko District BiH


� Dr. Gordana Stankovic –  Dr. Ranka Racic, op.cit., pg.212,


� Mladen Srdic, a Judge of the Cantonal Court in Sarajevo, Module 2, Civil Law – Main Hearing and Court Decision, HJPC BiH, Centre for Judicial and Prosecutorial Training FBiH, Centre for Judicial and Prosecutorial Training RS, Sarajevo, January 2006, pg. 26.


� Article 408 CPC RS, FBiH, Article 345 CPC Court of BiH, Article 142 CPC  Brcko District BiH


� Article 406 CPC RS, FBiH, Article 343 CPC Court of BiH, Article 139 CPC  Brcko District BiH


� Article 407 CPC RS, FBiH, Article 344 CPC Court of BiH, Article 140 CPC  Brcko District BiH


� Article 410 CPC RS, FBiH, Article 347 CPC Court of BiH, Article 143 CPC  Brcko District BiH


� Article 411 CPC RS, FBiH, Article 348 CPC Court of BiH, Article 144 CPC  Brcko District BiH


� Article 407 CPC RS, FBiH, Article 344 CPC Court of BiH, Article 140 CPC  Brcko District BiH


� Article 406 CPC RS, FBiH, Article 343 CPC Court of BiH, Article 139 CPC  Brcko District BiH 


� Article 406-413 CPC RS, FBiH, Article 343-350 CPC Court of BiH, Art. 139-145 CPC Brcko District BiH


� Up to 5.000,00 KM CPC Brcko District BiH


� VPS, Sl-194/63, Dika – Cizmic, pg.526, citing Jovo Cizmic CPC Commentary  “Privredna Stampa” d.o.o. Sarajevo 2009, pg. 262.


� Basic Court in Zagreb, Gž 3950/81, dated 07.07.1981, referenced in Dika – Cizmic, pg. 526, citing Jovo Cizmic CPC Commentary “Privredna Stampa” d.o.o. Sarajevo 2009, pg. 262.


� Law on Attorneys’ Profession RS (“Official Gazette RS”, No. 30/07, 59/08 and 42/14),


Law on Attorneys’ Profession FBiH (“Official Gazette FBIH”, No. 25/02, 29/03, 18/05 and 68/05), which is applicable as a piece of legislation of the District in accordance with the Statute of  Brcko District BiH, Law on Legal Assistance Office of Brcko District (“Official Gazette of BD BiH”, No. 19/07)


� Pursuant to Article 71 of the Law on Amendments to CPC RS and the Court of BiH, this deadline has been changed and it is now 30 days


� Brcko District does not have its own independent Bar Association; the attorneys from Brcko District join one of the Bar Associations in the territory of BiH (FBiH or RS).


�  Article 25 of the Law on Experts of Republika Srpska (“Official Gazette RS”, No. 16/05 and 65/08)


     Article 25 of the Law on Experts FBiH ( Official Gazette of the Federation BiH”, No. 49/05) 


�  Pz 7252/10 dated 18.03.2010, referenced in Civil Procedure – Practice, Serbia.


� Dr Gordana Stanković –  Dr Ranka Račić, op.cit.,  pg. 250.





� Sanela Paripović, Case resolution within a reasonable time in the context of applicable civil codes in BiH, Canada - BiH Judicial Reform Project, http://www.google.ba/url?sa=t&rct=j&q=&esrc=s&frm=1&source=web&cd=1&ved=0CB4QFjAA&url=http%3A%2F%2Fwww.pravosudje.ba%2Fvstv%2Ffaces%2Fdocservlet%3Fp_id_doc%3D1106&ei=n587VLPoIsTY7AaT84DgCA&usg=AFQjCNFTJsBksZgSdxvAoS5UJ7eQuHce7Q&sig2=4q_qz2Smf7sN6MQUp5-Wuw&bvm=bv.77161500,d.bGQ, taken from Internet, 13.10.2014, pg. 10. 


� Sanela Paripović, op.cit., pg. 11,


� Instruction for Developing Backlog Reduction Plans based on the case initial filing date, adopted at the HJPC session held on 1 December 2010, Amendments to the Instruction adopted at the HJPC session held on  6 and 7 December 2011, Amendments to the Instruction adopted at the HJPC session held in 2012, and Instruction adopted at the HJPC session held on 17 December 2013.  


� Sanela Paripović, op.cit.,  pg.11.


� Ibidem


� However, Article 218 of the Brcko District Civil Procedure Code stipulates the obligation of the court, when scheduling the preparatory hearing, to give the parties a minimum of 8-days of receipt of the invitation for the hearing.


� Article 77 - RS CPC, FBiH CPC,  Article 44 - CPC Court of BiH, Article 190 -  CPC Brcko District BiH


� Ibid.


� Article 95( 3) - RS CPC, FBiH CPC, Article 61 (3) - CPC Court of BiH, Article 207 ( 3) - CPC BD BiH.


� Dr Senad Mulabdic, judge of the Tuzla Cantonal Court, Preparation of the Main Hearing, ZIPS, No. 1122, XXVIII, Publisher “Privredna štampa“d.o.o. Sarajevo, 11-20.9.2007, pg. 21-22.


� Article 137 of the RS CPC, FBiH CPC, Article 104 of the Court of BiH CPC, Article 250 of the Brcko District CPC.


� RS Supreme Court Judgement No: 77 0 P 001799 10 Rev of 22 May 2012


� Kulenovic et al, Commentary on the Civil Procedure Code in FBiH and RS, Council of Europe and European Commission, Sarajevo, 2005, pg. 274








� Dr. Senad Mulabdic, a judge of the Cantonal Court in Tuzla, Main Hearing Session, Legal Advisor, September 2004, page 22.


� Article 100 CPC RS, FBiH,  Article 67 CPC of the Court of BiH, Article 213 of the CPC BD BiH,


� Article 100 CPC RS, FBiH, Article 67 of CPC of Court of BiH, Article 213 of CPC of Brcko District BiH,


� Article 107(1) and (3) CPC RS, FBiH, Article 74 CPC Court of BiH, Article 220 CPC BD BiH.
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� Ibid.
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